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Hedir inkan hallari? Ir

bil Mugelp, virtalk demokragi 1 egeyint
kitabinda bu soruya gdyle yanit veriyor: "Kisaca bilitiin insanlara,
insan olmalari nedeniyle, insan onurunun peregl olarak taninan zorunlu
haklarin blitiinline insan haklari diyoruz.

insan haklarinin konusu, ulusal ve uluslarararas:i planda taninan
ve bir yandan insan kigiligine say: 1 ve korunmasiy, 6te vandan kamu
dizeninin korunmasi arasinda uzlagma saglayan haklarain incelenmesidir.

Bugiin artaik pekgok iilkede insan haklari.Bzel bir ¥ ufraga, dzel

bir bilim dali olarak ele alinmaktedir. Insan haklari bilimi: biitiinii
her insanin kigiliginin gelismesi icin vaZzpecilmez olan haklari ve

t

czglrlilkleri belirleyerek, insan énurun@a® harel-cile inzanlar a
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cdalkki iligkileri inceleme konusuggapan toplumsal bilimlerin ozel bi
daladar.

"Iinsan" haklarina uzanmak® kitabinda Gliney Ding g8yle yazayor:
"Insan haklari insanin, insam olmak Yzellij*i nedeniyle sahip bulundii'v
temel haklar oldugundan, bu hakilar senclde km dokunulmazlik ayricala-
£ina sahiptir. Toplumu olusturan bireyler insan olarak yasadiklara
ve kaldiklari silirece onlarin insan olmak dzelliginden doZan bu .enel

haklara kimsenin dokunmaya hakki yoktur. Hig¢gbir yCnetimin insan hal-

larini, toplumun iliyesiselan bireylerden almaya hakki ycktur.

Insanlik toplumwnun ortak kazanimi olan ve vihe evkals 31 0 $e
Lenetinin konvsunugolu tucan dnson haklar: ve temel gz-lirlikler

yapilaselen enel \bir ayraimla, kisisel hak ve Oz;lirliiklerle, elkonomil:
ve toplumsal hak We Gz irliikler olarak iki Eﬁmede toplamal miimkiin.
Bunlardan kigisel ya da kamusal olanlar, Fransiz devriminden bu yana
one siriilen we klasik olarak adlandirilan hak ve &z:jirliiklerdir.
Bunlar apasinda bagta gelenleri, yagama hakki, kisi Oz Urligi ve :ii-

venligi, kdlelik ve kulluk yasaii, isgkence yasa{z, yasa cnlinde bir

hukuksal kigilik olarak taninma ve yasalarca egit korunma hakka,
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5zel yagam, aile, konut ve haberlegmenin izlilifii ve dokunulmazliiia,

yer defigstirme ve oturma Oz lirliizi, dliglince, din ve vicdan oz lirlisiiylc

......

dernelk kurma ve toplanma halr ve o lirligidir

Tnsanin salt insan sifatiyla sahip oldu{u bu hak v\ Urliilklerle
birlilkte, bir toplumsal varlik ya da birey olarak kazandigl halk ve
dzciirliiklerse ekonomik ve toplumsal hak xx ve Oz lrliklerdir. Bunlar
.;;orece daha :;e¢ ya da yakin zamanlarda taninmis vé Pdiderek cesitli
anayasalarda anlatimini buldufu ::ibi uvluslararagajbel. clerde de dile
cetirilmigtir. Bunlarain gaXxgma baglicalari, ¢aligma halki, sendika
ve ;:rev hakki vebenzeridir. .

insan haklarinin cifnenmesi denince, dmgan haklari diretisinin
ongzordipgli bir bagka deyigle ulusaleve uluslararasi bel elerde &n_Cri-
lene temel hak ve Ozgiirliilklerdensherhan ¥ birine yapilan saldari,
ingsan haklarinin c¢ifnenmesi olamak e¢le alinmaktadir. Ornefin itilkemizde
insan haklarinin ¢ignenmesi denildince bir bagka gsey, xgelismig
bat1 lilkelerinde daha bagkaWgeyler akla gelmektedir. Diz 20. yilin
sonlarinda hala falaka x/eop ve elektrik igkencesi ile viragirken,
uizx cafdag bati toplumlarinda saflikli gevrede yagama hakka,
silahsizlanma hakki, barig hakki ve benzeri geligmig insan hak ve
ozgiirliklerinin saglanmasi igin uffrag verilmektedir.

Burada, insan hak wé€ 0z lirliklerine iligkin baza uluslararasi
bel;;elere ve Tiirkiye'min bu belgelere karsi tutumu tizerinde durmalk
istiyorum.

lak ve Gzglirlikleri tiim insanlar igin taniyarak ilan eden ilk
wluslararasi bglgse, Bl tarafindan 10 Aralid: 1948'de ilan ecdilen
insan llaklarm BVrensel Bildir;esidir. Kigisel haklarla toplumsal ve
ekonomik hdklari birlikte One siirerek herkese taniyan evrensel
bildirrepTurkiye tarafindan 1949 yalinda henimsenerek ilan edilwigiin

insonlagian 2. Dinya savagl sirasinda dramatik érnéklerine

tanilz olduju soykiraim sugunun &niinli almayl amaglayan ve Lvrenscl

bildirgeyle ayni tarihte kabul edilen ng
o (o

(&R
Jkiram Sugunun Cnlenmeg;
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ve cezalandirilmasiy # sOzlegmesine 1950 yilanda Tiirkiye de katilmai;ta:

Yine Insanligg karsi bir suc niteliginde olan 2. Diiaya savasi,
BiM'in bu gibi suglaran Onlenmesi ve cezasiz kalmamasi yolunda ulus-
lararasi Onlemler almasini gerektirmis ve bu gerekgeyle’ savas
suglariyla insanliga karsi islenen sucglari Steki suglardan ayiran
bir sdzlegme benimsenmistir. 1968'de kabul edilen "Savag suglarins ve
insanliga kargl iglenen suglara zaman asiminin Uy, ulanamazlify
s6zlegmesi Tiirkiye tarafindan onaylanmayan bim Sozlesmedir.

Insanliffan emefiyle oldupu kadar cinselligiyle de sOmiirii konusu
olmasini dnlemeyi amaglayan Bli, £mgz fahigelife y¢nelik insan ticare-
tini yasaklamak lizere 1949 yilinda Insa@wbicaretinin ve bagkalarinin

.
fahigeli{iinin Onlenmnesi sUzlegmegini Kab¥il etmisse de bu sézlegme
Turkiye tarafindan onaylanmig degildir.

Bii'in irk ayraimciligina Karsi,benimsedi@i belselerden 1965
tarihli "Her -tirli ayramcildgin gkaldirilmasi szlegmesiyle, 1973 tarih:
"Kurumlagmis Irk ayrimciliginumeeénlenmesi ve cezalandirilmes:
sézlegmesi de Tirkiye tarafimdan onayvlanmayan belseler arasindadir.

oon giHm olarak 1984 yaidainda DIi Jenel Kurulunca benimsenen ve
igkence gibi insan onur ve/sayginliffina kargi en agir bir sug nite-
ligfindekiuygulaunalary gnleémeyi amaclayan, igkence ve bagka zalimceve
insanlik digi ya da emufT kirici davranis ya da cezaya karsi sCzlegme
Tirkiye tarafaindan ancak 4 yil sonra imzalanmigtair.

Insan haklarina iliskin uluslararasi belgeler Bli'ye Gsgslir kalwmo.
mig kimi bdlgeg@l Crgit ve kuruluglare eliyle de benzeri bel:elern

-
benimsenmigtiy."Bunlar arasinda bagta geleni Tiirk ye'nin de iiyesi
oldugu Avrupe Konseyinin 1950 tarihli insan hakhari Avrupa sdzlegmesi-
dir. Tirkiye sOzlegmeyi 1954 yilinda onaylamakla birlikte, bireysel
bagvuru/hakkini ancak 28 Ocak 1987'de tanimis, ancak insan haklara

divaninin zorunlu yargi yetkisini tanamayan tek iilke olarak kalmictir

Ote yandan "Igkencenin ve gayri insani ya da kiicliltiicii muamelc
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veya cezanin onlenmesi hakkindaki Avrupa sOzlesmesini de Tiirkiye
pecikerek imzalamig, ancak meclisinde onaylayan ilk ililke olmugtur.
Ulkemizde insan haklari konusuna dénerkek, ¥ yinc Sfbil

Tusalp'in kitabindan bir alinti yapmak istiyorum: Soyléidiyor: "Barac,
insan haklari, hukuk devleti ve demokrasi birbirlerinme, biri olmazs:
olmaz kogulu ile bagli ddrt yaprakli yonca gibidirler. Ama her ililkede
acmayan, her iklimde yetigmeyen ender bir tir bu. Bizim iklimimizde de
bir tirli yetistirilemiyor. Tohum tepraga diigliyow, siir:iin veriyor,
filizleniyor ve her seferinde bir pengenin bix postalin gltinda
azilip gidiyors

Gercekten de 12 Eyliille birlikte yaklggi®¥™m O yaldair olianiigtii bHiv
donem yaganmaktadir. Sinirli olan ‘demoltatik ortom bile yoli edilmi: -
tir 12 Eylil'den sonra. Bu siire_icinde 250 bin dolayinda insan ;¢z-
altina alinmig, bunlarain OnemXi bir“b¢liimiine iligkin davalar acailmig,
savag hali hikilihleri uygulanafak cezalar verilmigtir. Verilen mahku-
miyet kararlarinin biiylik bdr/ boliimii iskence altinda alinan ifadelere
dayaladar. Yargilamada saf veg,sol siyesi gOriigliiler arasinda ayiraim
yapilmig, ayni nitelikte eylemler ig¢in farkli hukuk ©lg¢ilileri kulla-
nilmig, ¢ifte standart uygvPenmigtair. Sol gorigliler, TCK'nun 141,
142, 148, 148, 163. maddelerinde belirtilen devletin gaohsiyetine

ltarc1 ielenen ciiriimler faslindan cezalandiralivlken, sa_

25

G UvleEiels
ve galt eylemlerde aynl®fTiiler s¢zkonusu olsa bile, bu suglarim devle-
tin gahsiyetine karsi iglenen sug¢lar olmaktan ¢ikarilmigtar.

Ulkemizde insan hak ve ozgiirliiklerinin Oniine dikilen en baz ensel
1982 Anayasazidir. OUzellikle insan haklari ve Ozgiirlikleri ile ilsili
maddeleri ingelendigi zaman, otoriter, yasakg¢i, baskica bir nitelil:
tagidiifl géeiilmektedir. Once her maddenin bagina haklar ve Szglirlikler
vazilmigy maddeye "ancak" sOzcii{ii ile devam edilmig ve diizBnlenen
hak ve Ozgirliikler kisitlanarak, kullanilamaz hale getirilmigtir.

Bu anayasada hukuk devletin amacina aylarai olarals

v o

rescl-lama bir lural,

hak tanima ise bir igii
a 1se bir istisna olarnl diizienl omy, 4
“EULOMMint i



Ulkemizde insan haklari deBince ilk bagta aklimiza ;elen,
savunmasiz kigilere yoneltilen igkence ve k&tii davraniglar dar.

12 Eylil'den sonra cegitli kaynaklardan m=pt 6liim td¥ihleriyle
birlikte saptayabildigim kadariyla igkencede Slenlerin sayisi 198°dir
Ki bunun 38'i, Uzal hiikiimetinin iktidarsm oldufu yiMia¥®o rastlamal:tada:

12 Lyliil'den sonra dgkencenin sistematik bir gckilde ve bir
siyasi tercih olarak uypulandaiiini sSyleyebilipdz. Dinmu Lvren'in
anayasayl tanitma gezilerinden Giresun'da yaptifa konucoadan gilormak
da mimkiin., $0yle diyordu: "O korkung giinleringtlattik. Fakat savac
bitmemigtir. Bu savagl baglatilan terdris#_ve anarsgistlerin uy:uvladal.
lara taktikler ¢ok kerkungtu. Acimasizcaminsan Sldiirmekten katiyen
¢ekinmiyorlardi. Onlara de ayna liganla cevap vermek :erekiyordu.
Savagmanin da bir kaidesi vardar, Kengidaki hangi usiilii kullanayoron,
aynil uvsllle cevap verilmezselig Zapalyma;:lubiyeti kabul etmig oluruvs,
Bunu 12 Iyliil'den ¢nce anlatamadal®y 12 iEyliil'den sonra o tedbirlerle
bugiinlere ulagttak.®

Oysa yoldaglar, anarg;ighy, tercrist diye mahkemenin huzurune,
"buyur amca" diyerek g¢ikazilan 11 yasandaki gocuktan, Kurtulus sava-
gina katilan 84 yagindaki Abidin Bagal, Yozgat'ta Dev-Ceng elemani
csava ile pcézaltina mXxamygixrx alinan insanlar vardir.

cblzililerty

ickenceler acalagetilica hacta Eveen olmal Uszerce i

Jc

izkence olaylarvinigganitanaya Yalii.welsva, iclencel .y “eonugunrn
ickencecilerin korunmasi

hichir ¢nlem almamalara , /ickencenin nasil bir devlet politikasi hali-

ne reldifinin g8sterzeleri bence. Ivren'in son olarak Kizilcahamam'-

da Kcylimiizde gigkence var diye yakinan bir ;urtﬁaga "Sen igkence

nedir biligerWmusun?" diye tepki gostererek, "adami cdaya kapatairlar

ve elektfilg verirler" sdzleri, igkencenin sistemli oldu{funun, devle-

tin en fepesinden kaynaklandagi anlaminaselmektedir.

Bugin 450 milletvekilinin oldufu TBIli'nde 17 milletvekili

igkence gOrmiigtir. Oysa 1876"dan beri c¢ikaralmig biitiin anayasalarde
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igkence yasaga yer almasina kargilik, bu insanlik #m digi uygulama

L]

busiinlere kadar siire ,cluclicdir. ki sencl selrete

s
D

diinya kamuoyuin: v
c0nleri Uniinde iglkence yapilirken, Igpikule yolsvzlugfu @dyasinda
shzaltina alananlardan Dojtan Ak, gdzaltandayken kendigie ickence va-
pildifiina agiklamig. OUyle ki, polis karakolunda recé bekc¢ilifi yapan
bek¢i bile tanik olarak g¢ikaraildigar DGM'de kendisine igkence yapildiga
n1 ¥ agiklayinca, DGI ® bagkani 'Sana da mi igskence yapaildi?"diye
sormugtur.

Ozal Hiikiimetinin Iskence ve kotii muameleye karsi uluslararasa
sbzlegmelere imza attigi halde bu alandaki capdigi uyrsvlamamzlarini
slirdiiriiyor. Gegtigimiz glinlerde pankart astiklori iddiasiyla ;ozaliine
alinan Dicle lniversitesinde 29 6i}énci irilcence ;[ driirlken, bunlardan
5 Kiirt gencg kizi da kizlik muggemesihden gecirilmigtir. Diyarbakar
valisi bu uygulamayi normal bir uyculama nxxe olarak nitelerken,
Emniyet miidiirliiflinden yapilah) acaltlema ise lirkiitiiciidiir.xzflmx Ofrenci
kizlar karakolda tecaviizgWuw@ragalklarini ileri siivebilirler. Du iddiay:
ortadan kaldirmak ig¢in ¢cnlemfaliniyor. Tiirkiye Kiirdistananda yapilon
insanlik disl uygulamalara daha Once lzerinde durvlduyuv icin X duvrma-
yacagaim.,

lMuhalefet partilerifin tiimi igkencenin bir devlet pclitikasa
olduim ve sistemli bir &ekilde uygulandaira oriisiinde birlesmekteler.
Uzellikle SHP sol kanad milletvekilleri iskence konusunun iizerine
agarlikla gidiyoplar. Ve iskencecilerden nesap sorulmasi ve iglkenceys
sug sayan bir afdlayigin uvlusal politika haline ;etirilmesi lkonusu
lizerinde duruyomrlar. *

—sev €/a

Iskenceler konusunu Turgut k& Kazan'in yazdiklarivla baglamal
istiyorug§yYaillar yili insan hallaraini konuguyorvz. Iicp daha sajlall.
bir dem@krasiye gsegmek igin uiragiyeruz. Bunlar yararli da oluyor.
Ama igkence tartismalari tam tersi sonuglar veriyor. Dir toplum bu

kadar yogun biginde igkenceyi konugursa, demokrasiyi kurabilme con:o
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Yetkililer siirekli olarak igkence oléylarlnln lizerine pittiklerini
igkencecilerin mahkeme Oniine c¢ikirildiklarini iddia et+tiler. Oysa
igkence olaylarinan yiizde biri &% hakkindz bile dava agilmadi. Clinkii
saveinin dava ag¢masi igin delil serekir. Daniyet binasanda, kapala
verizli yerlerde yapalan bu tiir igkencelerin et de¥illendirilmesi
clanaksiz denecek kadar glictiir. Ve pekgok igkenceed polis hakkinda
dava bile acilmadigal zibi, pekcoffu da delil yetéEmizlisinden serbest:
Bbarakildi, mezarveriken cezalandairilanlarx ig@-en faczla 4 y11 hapis
cezasina garptirildilar. Son olavals Iustalg My 1labe v tne islen
cede Cldiren IadikS8y emniyet amiri Umit Bafthek ve 2 polis memvrunuvn

kanit yetersizlifinden beraat etmesi, buglinkii hikimetin iskencecilerin
t

lizerine gitmedifinin bir kanitidie.
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azalir. GQlnkii zamanla korku a{ar baswmaya baglar. Ve korlkunun esemen
oldugu bir yerde demokrasiyi savunacak suglerin kolu kana@a kairalar,
Bu bakimdan igkenceyi konugup birakmak olmaz. Béyle bir durum igkence-
cinin cesaretini artirair. Once iglencecinin cezalandirilacagina
ortaya koymali ve inandirici olmaliyiz. Bir kez ceszd cercekten ceza

olmalidir ve mutlaka uysulanmalidir."

Cezaevleri: Iskenceler yalnizca karakollardafp,@mniycet miidirliiklc-

rinde degil, cezaevlerinde de gegitli baski bigimlerivle siirdii.
Adalet Bakanligi'nin 1984 yalinda "Mahkumlarin, kagizini dnlemel
amaciyla getirdifi tek tip elbise uysrulamgsil tutuklularin yoi‘un
teplkisine yolagti. Bir tutuklu mz bu vy wkamava kargy siirdirdiikleri

direnigi gCyledeferlendiriyordu: iTek #ipPelbiscye karsa koyusg,
siyasi tutuklularin en zor cezaevd kosullarina kag bag efmeyis slerinin
bir sembolii, yalnizca bir Ex'elbise piymemek lizere siirdiiriilen bir
inadin de{il, -tek tip insan§¥aratmeya, tek tip beyinler liretmeye
yonelik bir gabaya kargi dusUsummsembolii™.

Tek tiﬁ elbise uysulamasiFba birlikte cezaevlerinde baglayan

-

sledigimiz kadarw

|=ts

direnig ©zellikle 1937 yilimda, ve hi hep birlilkte
gu ana kadar da yogun bir “gekildc siirliyor. Ancak tck +tip clbiseye
kargi cezaevi diginda sirdiéiriilen protestolarda yiizlerce Kisgl gozaltina
alindi, bunlardan 19'ugt@tuklanarak DGli'de yargailandi, 74'ii haklkainda
DGli'de dava agildi, 3d sanak iligte biri hiicrede olmak lizere 122 ay
hapis cezasina gapptirildi. Tek {ip elbiseyi protestc etmel: icin
Ankara'da meclisin Oniinde polisin tartaklamasi sonucu 1D urccus:
.

Didar Sensoy cldu.

Simdiye kadar cezaevlerinde gergeklegtirilen direniczlerin en
bagarilisi Diyarbakir askeri cezaevinde gergeklesti dersek yamixx
yenilmig/ \sayilmayiz. Subadl ayinda gergeklegtirilen bagarili direnis

sonucunda tutuklu ve hiikiimliler haklarinin hemen tiimiini eldc ettile:-

ve as1l Cnemlisi biitlin cezaevlerindeki {tutuklularain tepkisine neden

olan tek tip elbise uy;ulamasinin kaldirilmasavda.
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Ancak IHD'nden de yapilan aglklémada belirtildi{*i ;ibi Diyarbal:a:
cezaevindeki aglak grevinden sonra hiikiimetin sadece bu comesevine
yonelik tek tip elbise uyrulamasina kaldirmasi, sanki el tip elbise
Turkiye'deki tiim cezaevlerindenlkaldlrllmlg gibli pOogeewildi. Gergekic
de bugiin tek tip uygulamasi cezaevlerinde yine ¢iban bagi olmaya devno
ediyor. Ve ag¢lik grevlerinin bir nedeni cezaevi yonetimlerinin keyfi
tutumlarina kargiysa da, bir dijffer nedeni de ték tip elbise uyrulama-
sinin hale kaldirilmamasiydai.
Gegtigimiz aylarda Diyarbakar, Sinop, @aneéklalc, _HA"Vﬂ on; o
ve daha birgok cezaevinde ag¢lik [vevleri@mka arkayva bagladi. Tutuk--
lularan gerceklestirdikleri agllk‘grevlerd 1HD, DAYAD ve x SHP'l1i
bazi milletvekilleri tarafindan Wenic“destek bvlurlken, tutullu ve
hiikktinlii aileleri bu eylemlerc@Pbizza¥ lkendileri de aclalk gfevi
Yaparalk kkatildilar.

Cezaevleri hakkinda bil;d: Mliski-e'de sikiydnetim askeri ceza

ve tutukevlerinin sayis® 5, 17, 8¥bat 1935 tarihi itibariyle sivil
cezaevlcfinin gsaylsi da 6394 rradaki hilkiimlilevin 1% bini 19-2C ya.
srubv arasandaki englerdeén,dlusuvor. Adayaman, Siirt,Arru, llalkkari
ve Gorum illerinde cezaevil sayisi lise sayisina egit.

Attanda TC hiikiimetinin de imzasi bulunan Bli'in "Cezaevlerindelki
tutuklaiiove ve hiikiimlilere karga uygulanmasa s;ereken as:;ari standart
kurallardan kimilegd#Jsoyle : "Irk, renk, dil, din, politik ya da
difier sosyal statiler balkimaindan herhangi bir ayracalaik pdzetilmeye-
cektir. 2-Pencedere dofal ig{a alabilecekngekildc yapilmali. Denyo
ve dug olanagfa_en az haftada bir olacalk gekilde saflanmalidar. 3-Tuiuw’
lulara kendiwelbisesini giyme izni verilmiyorsa, iklim ve saitlilk:
kogullarina uyg QH elbigseler verilmeli ve bu elbizoler highivr gekilde
kiigliltietiwolmamalidir. 4d-ler tutukluya rlinde en az bir saat cpor

yapma olana@i saglanmalidar. lier cezaevinde cn az bir sajilak pdrevlin

bulunmali. 6-Hipbir tutukluya yasal hiikiimler digainda disiplin cezasa
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verilemez ve higbir zaman ayni sug icin ikinci kez disiplin cezasa
uygulanamaz. 7. Bedensel cezalandairma, karanlik bir hiicrgréyk hapsede-
rek cezalandirma ve biitiin bu zalimce, insanlak digl onuvg _M11c1 ceza--

lar yasaklanmalidir.

Insan haklarinin baglicalarindan biri de diiglince ve &r_iitlenme
Ozgirliigidiir. Bu dzgiirliikler ne yazik ki iilkemizdeWoieden beri en-cl-
lenmistir. Bu engeleme emekten yana diiglince ve Orglitlenme Szglirlifini
| ortadan kaldirainah 141, 142. maddeler yoluyla yapilmigtir. Tiirkiye
goriinligse ve sOylenenlere bakilirss demokrasiyd® vazse¢ilmez bir rejim
olarak benimsemigtir. Resmi affizlar boyle kenugmaktadir. 02 Anayasas
nin 2. maddesinde demokratik, laik,‘sosyal bir hukuk devleti oldugumuz
yazili. Avrupa konseyine iiye oldufumug icin resmen DBati demokrasisini
kabul etmig sayiliyoruz. AT'ye bu yoida bagvurduk. e varki, yasanan
gergekler henﬁz demokrasiden wzak ‘eldufumuzu kanitlamaktadir. Ilalen
yiuzlerce insanimiz diigiincélerini agikladiklari, yazdiklari icin ceza-
evlerindedir. Tirkiye'de/XP'nith kurulmasina izin verilmedif#i gmibi,
kurulug bagvurusunda bulunan Sosyalist Parti icin Yargitas = bagsav-
c1lifil kapatilmasi igin anayasa mahkemesinde dava acmistir. Onbinlerce
politik tutuklunun bulundugu, yurttagslarin gzg dliglince ve inanclarina
korkusuzca agiklama halkina sahip olmadii’i, 1 Meyisain yasalk olduiu, Bx
Srglitlenme Gzglirliiglinlind olmadifl, sendikal haklarin serbestge kulla-
nilmadigl ve daha pekGok konuda insan hak ve Ozgirliiklerine ters
diigen vygulamalapinibulundugu iilkemidde demokrasinin oldufunu sdylemelk
¢ok gligtiir. Sikayonetim mahkemelerinde ac¢ilfn davalarin vizde S0'ine

yalan bOliimii,“141. 142 ve bunlari izleyen maddelere aylkairi davranil-

2

di{1 sugmalg suglamalariyla agilmigtir.

o
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Dasin ozglivliifi: 12 Iyliil'den sonrab551n Conlrliiii highbir ddnemde
olmadiga kadar kigaitlanmistir. Bu dinemde nazeteer kapoyildn, kdge
yazarlari iutuklandi, azeteciler k hakkinda davalar 1Gakd1. Tonlarcn
kitap toplatildi, imha edildi. Busiin durum x o glinlef@w sre farkla
olmakla birlikte Ozal iktidarinin basin iizerindelki antidemokmtik
uycvlamalari siiriiyor.

Uzal, Uluslararasi Lasin enstitiisiiniin 37..0eRel lurul toplanti-
sinda yaptigi konugmada, '"Basaini hiir olmayan A% demokrasinin diigiine-
lemeycef’ini sSyledi. Milli Bgitim Bakana IHa€an Celal Cﬁzbl de yeni ym
Yapin politikalaraniy agaklarken, vilda 400/Hin ardin ve sanatginan
kitabinin basalip daiibtilacalina, filkirlerin cendereye alinmasina
kargi olduklarini ve herhangi bir diislingeye ayrim yapmadan biitiin
aydinlarimizin z=ri eserlerini’ basmak isteBiklerini agilladi. Ancalk
Uzal hiikiimetinin sdzi ile yaptyiy 4§ arasindabir uy umvn olmadii'ini

G

glriiyoruz yapilanlarla.

;

ne oldvitunu
Aslinda Ozal hiiklimetinhin k@dtir politikasinin/iustafa Tinaz

Titiz'in sCzlerinden daha iyi’ soriiyoruvz. Titiz, ANAPiktidarainin
genel bakig acisini, miimkiinwelduiu kadar her +iirlii {isitlamaya kaldar-
mak seklinde agiklarken bu'politikanin kiiltiir alaninds do gieai1e.
celini aciklivor. Ane e onuda olduvin gibi bu konuda da yasal:
meselesini Tirkiye'nin siirekli olarak tchdit altinda yogamig ve bun-
dan sonra da yagayaeék bir iilke olduifu y6zdniine alinarak, higbir
tehdit altainda olméyan iilkelerin serbestlik anlayigi ile aramizda
fark olacaiinx gﬁrﬁgﬁnu-dile retiriyor. .
Uzal hiikiimetinin Xgixidw s0zii ite isi arasinda bir vyum olmada-
£1n1 gu veriler de acgikga gosteriyor. Ornei*in 1980-83 ddneminde
sikiy&netim mahkemelerinin uysulamalara diginda, yalnizca sivil
mahkemelerd@e acilan 632 davada 796 mazeteci yargllanlrﬁen, 19833 'ten

sonra 4 yilda, gazeteciler ve yayin orsanlari haskkinda 1426 dava

agildi, bu davalarda 2127 ;anetcei o alands.,

7]



ite yandan hiikiimet basin yosasinda, medeni kanunda, cerma yaro..
sinda yapmaya diigiindi#ii degigikliklerle, yalan haber yasgaN;ibi
girigimlerle basina yeni kisitlamalar setirmeyi planlapalktadir.
Kagida zam iistiine zam yapilmasi, kitaptan KDV alinmasi, "evlerden
dikkanlardan gelisigsiizel kitap toplatilmasi hiikiimetdn basin oz lirlii-
£linli tanimak istememesinin de bazi rosterpeleridify

Bilim ve Sosyalizm yayinlarinin yar:i karapiyla aklanmic kitap-

larinin sikiyonetim komutani tarafindan Ankarg'da sikiyvinetim lkaldiri-

lacaga tarihin kararlagtirilmasindan 2 sun @ghc€ yal:alaral: imha

cdildi’i bel:eleriylec saptanmigtair. 19 y1l@MBe varinlonan Yeeadim

L] KR

diyebilmel: igin ve Portizan kitapl lqr1 OsalM iktidory torafindan top--

latalmagtar.

3 y1l once yayinlanan Henry diiiller'in O{{lak ddncncesi litabi
bunca yil sonra miistehcenlik Nedeniyle toplatilmis, imha ¥arara
alinmigtar. 39 yayinevi taraefindan yeniden basilan kitop hallindn
yeniden uoplaLllma kararifalinalgtir. Kadinin aday yok kitabi 40 baslka
yaptiktan, 1,5 y1l sonra yasaklanmigtar.

Ancak toplumsal yagamin‘her alanini kapsayan baski, midahale
ve yasaklar zincirine, kiiltir ve sanat yagaminda da artan bir teplinir

oldufunv gérebiliyoruz.

Tdam cezalarai: Gectiffimiz ddnemde idam cezalari konusu da

gindemden inmeyen bdr konuydu. Oncelikle uluslararasi sGzlesmelerdeli
idam cezasi konusuna deffinmek istiyorum: BI{'in Insan Iclklari Lvrensel
Bildirgesinin 3..maddesiyle herkesin gagama haklini tenimakla birliliie
O0lim cezasinin<kaldirilmasina de/ ginmemigtir. Ancek bildirceyi tamam-
layan ve 1976'da yurirliige pirven, ldgiscel = ve siyasal haklar
uluslararasy sculegmesinin 6. maddesi ile her insanin ddiugtan gelon
yagama hakkinin oldufunu ve bu halkkin yasayla korunaca{'ini ve kimsc--

nin keyfi olarak yasamindan yoksun barakilamayacai1ni bhiikme baglamig.-
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tir. e var ki ayni madde &liim cezasinin kesin lraldirailmas: konusunda
bir yaptairim getirmemig ve bir takam tanimlamalarla, CliémWcezasina
yineolanak taninmigtir,
Avrupa konseyi corccveslndc‘ha z1rlanan ve 1953 '#@yyiiriirliiffe konan
x Insan Haklsaraint ve temel Szgilirlikleri koruma sozkegmesi de Gliim
cezasina X=& sinirlayici hiiklimler koymus ancak engelleyvici olamamis--
tair. 1985 yilinda yirlrliife giren &liim cezasinin™raldirilmasina ili-lc
6 nglu protokol, uluslararasi hukuk alaninda/@¥tim cezasinin kaldirilm
s1ni, s¢zlegmeci taraflar igin bir yasal yidkiUmliiliilk sagén ilk belgedi
Protokolin 1. maddesine gdre de Oliim cezds® kaldairilmigtar. Hig kirmn:
bv tiir bir cezaya carptairilaral: igam eﬂilemeﬁ denmig ve yagama halilzai-
ni hvkuksal  livenceyc baplamigiai,
12 Zylil'den sonra iilkemizde 28 politik tuviullu idam edildi.
AMIAP iktidara geldikten sonfa % JK&8im parlamentosu sol coriigli
hiikiimliiler Hidir Aslan ile Myas His'in idam cezalarinin yerine
petirilm Dlne iligkin bggbakanlak tezkerclerini ANAP*'lilaran oylara-i
onaylam1g ve iki hiikiimly as{lmigti. Doha sonva ige sal evlemei jchn
Onur Limon'an asilmasina AW cofunlulu en;el olmuctun. 1954 yilinaan
bu yana higbir idanm Zz@s¥yyerine getirilmedi. Ancali v anda mecligic
vbekleyen idam dosyalaragda ilq;ili olarak, ANAP'l1 milletvekilleri
Alpaslan Pehlivanli Ale lustafa Tasar'an hazirladai;ii, Viecliste
bekleyen ©liim cezalarinin Omir boyu hapis cezosina dénligtiliriilmesi,
bundan sonra celgek cezalarin ise bir y1l bellcucleri halinde Smiis

boyu hapis cez@&Sana ¢evrilmesi lkonusuvndaki yasa éncrigi sindende.

JI—'

Ayrica Olium cGezalarinin kaldirailmasi konusunda SHiP tarafindan hazirla.
nan bir yagaednerisi de TBMM Adalet Komisyonunda bekliyor.
Idamicezalara konusunda Uzal'in "Bir formiil bulup, gimdiye kader
mecliste bekleyen dosyalari afedip, bundan sonra gcledckler arasinc:
se¢im yapalim ve birkag¢ tanesini infasz edelim” s¢zleri biiyik teplki-

lere yolagta.
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Idam cezalarinin kaldirilmasi konusunda SHP, DYP veAlAP']la milletve-
killerindenbazilari gorig birlifi igindeler. Kargi g¢ikanlarin birgoi
idam cezasinin caydiriciliii. nedeniyle bir miiddel daha gy Llannasinda;
yasalar i¢inde yer almasindan yana olduklarini agiklazlatlen, bauila:
da gartli kaldarilabilecefini sdyliiyorlar. Hukukgulamin ortalk siriigii
ise cezadaki amacin sugluyu topluma kazandirmal oldtfunu belirtercl,
idam cezasina karsi c¢ikiyorlar.

Ister ANAP'li, Ister SHP'1i, ister DYP'li®lsun, perlamenterlecrii
biiylik ¢ogunlugu idama karsi g¢ikiyorlar, ancakiceza == yasasina yepion:
bir maddenin fiilen ®x eklendii’i hep gdzav@iyedilivor. 0 da idamdan
daha da agar bir ceszomin, hif idomini bekl€yenlore dlgiintilmeksizin
verildiffi: Irdesi giin asilma korkusuyla, yillarca belklemel:.

yle

ler
Glivenlik sorugturmasi: 29¢Baglayan ddnemde diklat ceken olumlu

bir geligme s8z konusu. Bl vewivrupa 'Konseyi'nin igkenceye ve kitii
muameleye kargl sOzlegmelerin iw#alanmasi ve mecliste onaylanmasinin
yenisira, 24 yildir siirdirdlen Aivenlilk sorugturmasi da 17 Liart
glnlinden itibaren kaldirildih Wige girmekten ymk yurtdigina cgikmaya
kadar ¢egitli nedenlerle giivenlik sorusturmasindan Gegen ve Qi

-

kez de magdur olan 1 milyem 700 bin yurtiasa ek olarak, devletin

¢esitli nedenlerle bugiine kadar figledifi yurttaslarin sn:aigy 4,5

nilyron olarelr basindgger aldi. Avukat Fmin Delsy, fivenlil: corugter-

masi ile 12 il @@@eni Lcogulioranan ilgisini 12 kart donemi ve @

cabhagi Truwon dolfgdininin kabvlvné/k?ggg bir iligkiyle ba#dagtiravor-
du. Tiirkiye'de gfarttaglarla il:'ili bu tﬁz'fngkularln IHATO'ya ivigi-
mizle bagladagaini belirtiyor ve HNATO ile iligkili rdrevlerde

HATO standagtana ;;0re giivenli sayilocak kigilerin galictirilmasinin
uysun sOrUY@usini sSyliiyordu.

Daha“k9386 yilinda ABC Brxgky dergisinde yer alan bir vagida isc

U

Guvenlik sorugturmasinin Tirkiye'de kamu ydnetimi literatiiriine

x 12 Temmuz 1947 tarihli ABD-TC ikili anlagsmasi ile cirdigibeldirti--
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liyordu. [lilyonlarca insana ma;dur durunda biralan - beérle hix

socu wtina = waldarildi. Ancak pekcok hulugu deiicen biy W olmadz--
fan1, Tiglemenin argiv aragltirmasi adi altinda stirdirii¥difinii

aciklada.

Ote yandan Uzal'an 1402 sayili siliiyCnetim yasggi uyarinca igle-
rine scn verilen Siretim liyelerinden 2 bin kadarinan ;iérevlerine
zeril dondiliklerini acgiklamasina kargin, Prof. Dr &Wona Aybay,
sikiydnetimin kalktipa sin & Crevlerine . . donebilmel icin
bagvuruda bulunmalarina ragmen, actiklari davalara rai‘men iiniver-
sitelere donemediklerini sCyliyordu.

oJ

1402'1liklerden bir Sfretim iivesi de Bi¥eysel bagvurvk hakkina
t

3

simic

o

kullanarak Avrupa insan haklara Komisyénuna bagvurdu cecgti

.. _in bﬂ¥gk‘bir b Xtimi B )
dnemde. 1402'likler/bitiini¢ hulkuk yollarinin tikanmasi ilizerine

™

bireysel basvuru haklarina cullgnmayn diigiiniiyvorlarh.

PYasaport yasasinda deldeillil: Iikiimetin pasapoert yasasanda

Te

yepilacak .degfigiklikle ilmili soréaya sunduifu gerekgesi cbyledis
Ulkemizde demokrasinin tiim Lurvm ve lurallara ile iglenmenind sailamal:
amaciyla, siirdiiriilen liberalleznc =z ¢aligmalarsy igerisinde temel hal:
ve hiirriyetlerden biri olan seyahat hiirriyeti ile il:.ili pasaport
kanununda iyilestirme, geligtirme ve yinelegtirmeler yapilmasa...
Pasaport yasasinda Funugama saflannl awaca:la Fapiluwasi ditginiilen,
degfiigilklikler aslinda® ANAP iktidarinin ¢aj’digi tutumunu, hukulkun ve
insan halklarinin @vrensel ilkelerine sirt ¢evirmesini ~Estermesi
yonilinden dikkate def'erdir. Dinyanan her UlResindc :ve¢ < ierak kabul
edilen, riigsvety hirsizlik, dolandaricilik, beyaz kadain ticareti ile
silah ve uyusturucu ticareti yapanlara lkolayliklar ka :etirilmeltedir.
Gegtigimiz glinlerde kabul edilen son gekline ise, 'Iler he suretlc
olursa olsun TC vatandasligina taybedenler cimlesi eklenerek kabul

edildi. Vatandagliktan atilmig olanlarin yurda izinli ddnmek

istemeleri "effer birsakineca seriilmezse ve Tcicleri balkanlals da ioip



verivece mimkin olabilecel:.

wwrda d6nliy ve vatandagliktan c¢akarma: Do kenuda ogWghiiliioc! imds

SCriiglinil defelarca agikladi. Yurtdiginda herhansi bir s@beple vatanda:n-

liktan c¢aikarilmiglarain tekrar Tiirk vatandaglifina girmesd miimkiindiir.
Yurda ddnmek isteyenlerin ddnmelerinde bir mahzur yek®ir. liahkcmeleri
varsa, biz mahkemelere miidahale etmeyiz, o mahlicmelerin bileceld bix

igtir. lirhkewelerin neticisinde herhangi bir gelWWo tutullamc oluvy,

olmaz o bize ait olan bir hadisc deiil. Déniiefiemvsunda Usal hiilfinei-

r
L EX

nin ;Griizi dzetle béyle. '

E )
=5

2 Lyliil'den bu yana vatandaglilttan ¢al@rilanlarin sa
acwaktadir. Kutlu ve Sarpgan yoldaglarin tidKeye doniiglerinden sonia
yurttagliktan atilanlar ve yurdg, déniic kenusu basinda aiarlikla yev
aldi. Ozellikle kdce yazarlari gazilorinda agfarlakls bu konuya yeou
verdiler. Diinya kamuoyundc ILIV: i@l . gelkkretore yapalan izien-
celer ve hasirlanon iddicpéme tefll crle Lkargilagti. 2000'e doi'rv
Dergisinin Dursun Akcamlg . yaptlfid sCylegi de de fkgaman belirtti i
cibi, isteyerek ililkelerine dcnen ve kendi ayaklari ile teslim olan
insanlara diinyanin goziidniindel igkence etmek, birakalaim demokrasiyi,
insan haklarini, ne mertlife yakigir, ne geleneklervimizc silan ve
ne de devlet olmanin owhmu ile bajdagir. Digman cepheden teslim alinan
savas esirlerine bilé boylesine ilkelce saldirmaz. Tiirkiye'ye doniig
hazirli{¥l yapanlaraen .. bagta IliD'nin sahip ¢aktijini gdriiyorus.
THD Tirkiye'ye dommék isteyen yurtdigindaki siyasi rOgmen ve s1{inan-
larin sorunlapy” baslipfini tagaiyap basin toplantisinda yapilan lkonucma--
da donecek olamlarin THiikiye'ye giivenli bir big¢imde dénliglerinin
sal’lanmazi 4sfeniyordu. Ayni toplantida ayrica dénmek isteyen insan-
larin durdmlarini incelemek iizere bir komite olugturuluyordu.

Yurda donmek isteyenlerin iillteye dcniiglerinin ciivenlifi igin
{ilkeden ayrilmalarina yol acan nedenlerin ortadan kaldirilmasai,

Plirkive de demokratililegme siirecine ciddi katkilar sailayacaltar.
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Donligler konusunda alinacalk tavair demokratlaian da bir - Sleligi
olacaktair.

GENEL AT: Bu sorun Ozal hiikiimetinin agzindan digirmedijti, ancalk
bir tiirli de yagama gecmeyen bir‘sorun. Genel konusu ggalahiilkiimet
programinda "Hikiimetimiz, yaralarin sarilmasi icin istiine digeni
yapmaya kararlidir. Bu gayenin tahakkunda affin tac 31d1{’1 Cnemin
idraki ic¢indeyiz geklinde yer alayordu.

Daha sonra gerek Ozal ve gerek bakanlari/Aktidara seldikten
sonra bir yil boyunca siirekli olarak ha bugiin ha yarin genel af
¢ikacak diye, hem tutuklulari ve hem de yaKanlarini oyaladilar,

umutlandirdilar. Ama genel affin ardindah ¢ika ¢ika, insanlari wmubhiz-
t

1i7» movlaryan pismanlik rasesi Clktl. By vyasa ilki 711 vv:aloandalton
T vi 111P glire_ j¢in
pontn ectilimis ;ﬁn? é } end den un &3 felég. Ancal: bu kez

kkapsemina 141, 142, 146, 1634 0%71,4313 maddelerde el:lcndi.
Pigmanlik yasasinin ilkuysuIndiis dénemde Ozal hiiliimeti bacaraia
olamamigz, pismanlik yasasan@an §&Farlanmak icin sadece 439 kiod

bagvurmug ve bunlardan da sadece 25'inin bagvurvlari Lobul edilm

e
. )
}_J
=

Pigmanlik yasasindan yarerlanwak icin basvuruvleri kabul edilenler dc
tahliye olduktan scnra devletin kendilerine verdili vaadleri yerine
getirmedifiini acaiklamiglardx.

Onbinlerce politiky tutuklu ve hiikiimliiniin renel puliviltr nd Lo

ni yoizetwel amaciyl@@p koralan pigocniz)l ragesi volhet Hrmedld - ihi

- L8 GLADnD,
senel politik af igtemini de yokedememigtir. IHD Dernei*i tarafandan
baglatilan "Oliim.eczalari. kaldirailsan, qenel af kampanyasi"
senig destek g@rmilis 130 bin imzali dilekge de TBIili'ne ilevilmigtir.
Gegtigimiz giinlerde de 15.510 imzali renel af ve 6liim cezalarinin
kaldirilmgsipicin bir bagka dilekgede TBMM Bagkani Yildairam Al:bului'a
verilmis#im,.

Genel af toplumun ihtiyaci haline geimigtir. 2000'e dogiru der;i-

sinde lasan Yalgin'in da yazdai¥i zibi, buglin ig¢erde bulunan insanlar
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aga{l yukari onbeger yillik ceza yatmiglardar. Sor;judaki igkencesiyle,
hapisteki dayagiyla, zulmiiyle diiglinlirseniz, bu insanlarin gektiizle:i

1

yillerla ©lgiilewes. Bunun igin hir senel £ af sorvnleduy Llistelis v

anda ccunoevlerinde bulunanlarin bifyiik cofunlufu diiciinceqgvclularadar.

Sonug¢ olarak, 1983 yilindan beri Uluslararasi Af Gr-iitii tarafin-
dan yayinlanmakta olan "Insan Haklari rchberinde" Tdrkive™nin durumu
garpaircl bir bicimde ortaya ! ¢grlkmaktadair. “40"adet temel hak
ve Ozglirligin ¢egitli ililkelere ;Cre tasnifinip Wepilda;a bu caligmada
Turkiye sonuncu olmaktadar. Diiglince, crelitlenme, diiglincesini yayma
5ibi en temel hakleran yokoldugu tek Avrupa adkesi Tiirkiye'dir.

Insan haklari & karnesinde ise Tiirkiyc'ndnVduivmu daba da garproidi:
Daniwarlia 9% puan, Ilollanda 97 pu@a, “mmenistan 92 puvan, Tiirkiye ise
41 puan almigtar. Ulkemizde temel hak,ve Szgiirliikleri yiizde 41 vardar.
Ve bu sonug biiyiik olglide 12 Ephiil 'fin, yaratiga bir sonuctur.

Bugiin gelinen noktada Blinkiye“@oplumunda olafaniistii bir dénemin
izlerinin silinebilmesi Komesul@day atilan olumlu adaimlaran hizlandi: ina
ve bazi demokratik kasanimlar elde edildi::ini sOyleyebiliriz. Olumlu
adimlar arasinda iskenceyeghaysi: gerek B, gerekse Avrupa Konseyi
sCzlegmesinin imzalanmasagyinfaz yasasi, slizglin cesasanain kaldirilmasi-
ni, Aviupa insan haklar® Komisyonuna bireysel bagvuru hakkinin
taninmasini sayabilirizd Ama Ote yandan TCK'nunda jyapilmasi diigiiniilen
deffigiklikler, polisl€rin yetkisini -eligtiren yosanin varlafa,

Cla_aniistii hal yoq

yoedwl, Dull yasasi, Tigmanlaik yasasi, sikaycénetim
) - .s ) ~
mahkemelerinin %arlifini hala koruyor olmasil, tiim bu antidemchkratil:

uysulamagar vadligani lorumalkivadir.
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Faruk Oztoker Kemeralti 1, Beyler Sokak

Rechtsanwalt Beyler Ishani 1. Etage Nr. 45 2/9
Tel.: Biiro 14 78 12

Priv.15 00 83 Izmir, 15.10.1984
Herrn

Fehmi Cam
Mitglied der Anwaltskammer Izmir

Bezug: Thr Schreiben vom 15.10.1984 iiber die Ermordung
von Iskender Giil

Es ist den Unterlagen zu entnehmen, dafB 'ich zur Tatzeit

als stellvertretender Oberstaatsanwalt von Izmir iiber

den Vorfall informiert wurde und als diensthabender Staats-
anwalt eingreifen muBte.

Wie Sie auch einschitzen kdnnen,. gibt es juristische Be-
denken dariiber, daB ich Thnen iiber meine Kenntnisse im
Rahmen meiner S5ffentlichen, Dienstausiibung und die Griinde,
warum die Ermittlungen erfolglos verlaufen sind, berichte.

Gleichzeitig aber bin ich nach dem, was ich von auBen so
erfahren habe der Uberzeugung, da3 meine Kenntnisse dariiber,
wie sich die betreffende Tat entwickelt und sich abgespielt
hat, den Sachverhalt vom Grund her beeinflussen werde.

Bitte entschuldigen Siesmich. daB ich keine schriftliche

Erklirung abgeben durfte. Ich bin jedoch bereit, vor der
zustindigen Gerichtsinstanz diesbeziiglich auszusagen.

Hochachtungsvoll

RA Faruk Oztoker

(Unterschrift)
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An das Prdsidium des Militirkasationshofes
zur Weiterleitung an die

Generalstaatsanwaltschaft beim Militdrkasationshof

Antragsteller: Hidir Aslan

Vertreter: RA Fehmi Cam
Mitglied der Anwaltskammer Izmir

Sachverhalt: Zusatz zum Antrag fiir die Wiederaufnahme
des Verfahrens vom 5.10.1984 und Eingabe
von neuen Beweismitteln

Akten-Nr.: 1984 /3287

Eingereichte Beweis-

mittel: a) Das Gesuchs-Schreiben vom 15.10.1984
unterschrieben von RA Fehmi Cam

b) Das Antwortschreiben vom 15.10.1984
unterschrieben von RA Faruk Oztoker

Uber die Eigenschaft des eingereichten Dokuments:

Ich m8chte die Hauptsache (den Kern der Sache), die ich in
meinem vorangegangenen Antrag.erkldrt habe, hier wiederholen.
Mein Mandant, Hidir Aslan, ist,nicht der Tidter irgendeines
Totungsfalles. Diesen Fakt brachte auch Herr Richter Oberst
Hamdi Cner in seiner Begriindung zur Abgabe seiner Gegenstimme
zum Ausdruck.

Ausgehend von dieser Tatsache mdchte ich bis zur Vollstreckung
der Strafe meines Mandanten jedes erreichbare Dokument mit der
Eigenschaft eines Beweismittels und jedes Beweismittel zur i{iber-
priifung einreichen. Mein 7iel dabei ist die Bemiihung, einen Ju-
stizfehler zu verhindewn.

Bei dem Vorfall, der.in der ffentlichkeit als "Giiltepe-Vorfall" .
bekannt ist, wurde ein Lehrer namens Iskender Giil ermordet.
Nach diesem Vorfall wurde behauptet., da3 der diensthabende
Staatsanwalt nicht Zur Durchfiihrung der Obduktion nach Gliltepe
hinein durfte. Die Annahme des BeschluBgerichts erfolgte dem-
entsprechend. .Bei dem BeschluBgericht wurde angenommen, daB
mein Mandant, /Hidir Aslan, Anfiihrer und Anstifter des Giiltepe-
Vorfalls ist,

In dem ersten Antrag fiir die Wiederholung der Rechtsprechung
reichten wir Dokumente ein, die unseres Erachtens auf das Ge-
genteil dieser Annahme deuteten und stellten wir fest, daB
sich im Palle der Wiederholung der Rechtsprechung im Lichte
dieses Dokuments und neuer Beweise die Situation des Angeklag-
ten verZndern wiirde. Die Uberpriifung dauert an.



Andererseits habe ich mich persdnlich an Herrn Faruk Oztoker
gewandt, der zum Zeitpunkt des Giiltepe-Vorfalls als dienst-
habender Staatsanwalt tdtig war. Ich habe ihn gefragts;, ob

er nicht als Zeuge aussagen wiirde, da er Kenntnisse iiber

den Vorfall haben muBte. Er gab miindlich die Antwort, die

ich hier als neuen Beweis angebe. Daraufhin habe ich ihn ge-
fragt, ob er dies auf Anfrage in schriftlicher Form beantwor-
ten ktnnte. Ich erhielt die beiliegende Antwort. Der betreffende
Staatsanwalt bringt zur Sprache, dafl seine Kenntnisse iiber den
Vorfall den Sachverhalt von Grund auf beeinflussen kdnnten.

In der eingetretenen Situation erh#lt diese Zeugenaussage

eine groBe Bedeutung, falls es dazu kommt, daB das Verfahren
wieder aufgenommen wird. Die aufgestellten /neuen Beweismittel
miissen, wie es im Gesetz beschrieben, als_Begriindung fiir die
Wiederholung der Rechtsprechung anerkannt werden. Zumindest
muB nach der AnhSrung dieser Person vor ;gesetzlichen, gericht-
lichen Instanzen entschieden werden, ob seine Aussage den

Kern der Sache verindern kann.

Aus diesem Grunde bitte ich als Vertreter, die Annahme unseres
Gesuchs auf Wiederholung der Rechtsprechung

16.10.1984
Veruteilter Hidir #slan
Vertreter RA Fehmi Cam

Anlage: 2 Originaldokumente



Der politische Gefangene Hidir Aslan wurde am 26.10.1984
durch Hinrichtung beschlossen, obwohl er das vorgeworfene
Vergehen nicht begangen hat. Sein Anwalt hatte es erreicht
daB der zustdndige Staatsanwalt seinerzeit filir den betreffen-
den Vorfall bereit erkldrt hatte, vor Gericht auszusagen.

Der Staatsanwalt kilindigte eine die Sachlage g&nzlich
verdndernde Aussage an. Doch die Militdrgerichte fallten
unberiicksichtigt dieser Tatsache endgiiltig das Todesurteil
bzw. den BeschluB liber den vorsdtzlichen Mord.



Die Rede von General Kenan Evren am in Manisa,
in der er die bekannten Persdnlichkeiten des Landes,
die sich in Inanspruchname ihres Petitionsrechts nach
der Verfassung von 1982 an den Staatsprdsidenten und
den Prédsidenten der Nationalversammlung gewandt haben,
als "Vaterlandverrdter" bezeichnet und MaBnahmen
gegen sie fordert.
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Eyvren: Wir haben schon viele Intellektuelle gesehen

Evren sagte in seiner Rede in Manisa folgendes:

Wir haben schwierige Tage erlebt, haben aber diese Zeit iiber-
wunden., Dies konnten wir nur Dank euch (dem Volk) schaffen.
Ihr habt uns beim Kampf gegen die Anarchie unterstiitzt und
immer uﬁsere Gesetze befolgt. Ihr habt nicht der . vom Ausland
betriebenen negativen Propaganda geglaubt, habt die neue Ver-
fassung mit grofler Mehrheit angenommen und zuletzt habt Ihr
unter Verwendung Eurer nationalen Souverdnitat die Abgeordne-
ten fir die grofle Nationalversammlung gewdhlt.

Die Spiele, die vor dem 12, September 1980 gespielt wurden,
werden im In - und Ausland wieder gespiel®. Es gibt zwei Ar-
ten von Feinden: den Inneren und den AuBeren. Der innere
Feind ist gef#Zhrlicher. Vir kerWen dies aus dem Unabhéngig-
keitskempf.Wir haben innere Feinde, die mit unseren dulleren
zusammenarbeiten. Es gibt Leute, die sich leider Tiirken nen-
nen, aber mit Armeniern zusammenarbeiten und sich an den De-
monstrationen in Europz heteiligen. Sie schiémen sich nicht,
aber wir schimen uns fiir sie.

Manchmal kommen schrdge Stimmeém aus dem In - und Ausland. Sie
wollen, dafB der Staat, die Kooperativen und die Gewerkschaf-
ten, die Stiftungen, die Berufsverbinde, wie vor dem 12, Sep-
tember 1980 werden. Die (wahren Absichten dieser Leute kennen
wir. In Wirklichkeit wellen sie nur Politik machen.

Daf die Situation der Menschenrechte in unserem Land im Aus-—
leznd cdiskutiert wird, krinkt uns sehr. Wir wissen, wer solche
Geschichten immer wieder aufwidrmt. In der Tiirkei wird nicht
gegen die Menschenmvechte verstoflen. Sie sagen, Folter wé}e
ein Verbrechen gegen die Menschen. Als ob wir behaupten wiir-
den, daB es kein Verbrechen ist. Wer Toltert, wird verur-—
teilt. Aber diese Leute machen Propaganda mit solchen Behaup-
tungen und beschimen die Tiirkei im Ausland. Was die wahren
Absichten ‘dieser Leute sind, wissen wir ganz genau. Denn wir
haben viele Belege,

Und dann sagen sie noch, dafl der Terror vor dem 12. September

nicht ein Resultat des demokratischen Regimes sei. Als ob wir

=
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das behaupten wiirden. Wenn wir céas mcinen uviirden, wiirden wir
nicht auf die Demokratie zuarbeiten. Aber die groficn Freihei
ten der alten Verfassung sind Schuld am Terror.

Diese Leute sind auch gegen die Todesstrafe. Da zeigen sie

ihr wahres Gesicht. Sie wollen, dafl die Todesstrafe aufgeho-

ben wird und sie weiter ihre Aktionen durchfiihren konnen,
Aber so leicht wird bei uns die Todecsstrafe sowieso nicht
verhdngt., Und es gibt die Todesstrafe nicht nur beifuns, son

dern auch noch in vielen anderen Lindern. Sellbst in dem de-
mokratischsten Land der Welt, der USA.

Die Leute verlangen auch eine Ammestie., Aber nur fiir ihre Ge
nossen. Dieses Spiel kennen wir. Aber die Ammestierten haben
schon friiher nach einer Woche neue Taten begangen. VWer fragt
dann die dadurch zu Schaden Gekommenen, ob sie diesen Leuten
verzeihen wollen? '

Diese Leute wollen auch wieder die indiwiduellen Freiheiten
der 1961ler Verfassung. Alle Gedanken sollen frei sein. Es
sollen also alle Arten von faschistischen, marxistischen, le
ninistischen, maoistischen Schriften in den Liden verkauflt
werden. Aber wir lassen uns micht ausrauben,

Es wird auch nach Pressefreiheit{gerufen. Aber jetzt gibt es
das Kriegsrecht. VWenn dies aufgehoben wird, wird auch die
Pressefreiheit besser alfg "jJe Zu¥ér. Es wir auch die Unabhin-
gigkeit der TRT (Tiirkische Radio-TV Anstalt) verlangt., Aber
wir haben noch in guter Erinnerung, wie vor dem 12. Septem-
ber 1380 im TRT kommunistiseéhe Propaganda gemacht wurde. Ge-
nauso wird die Selbstvernwaltung der Universitidten ~verlangt.
Aber ihr wiBlt ja, dall in den 1960ern die Anarchie in den
Universitdten Wurzeln schlug. Das war der Zustand der selbst
verwalteten Universitdten. KurzgefaBt wird von diesen Leuten
die Verfassung von( 1961 verlangt. |

Ich werde mich bils zuletzt dagegen wehren, dafi die neue Ver-
fassung, deren Pate ich bin, veridndert wird. Eine Verfas-
sung, die mit..92,5% der Stimmen gewahlt wurde, lasse ich
nicht verdndern. Erst wenn in einer neuen Abstimmung die Ver
dnderungen akzeptiert wiirden, wiirde ich zustimmen.

Die Leutey, die sich selbst Intellektuelle nennen, nehmen an,
daB8 nur das, was sie selber denken richtig sei. Was - ihr
denkt, oder was wir denken ist ihnen nicht wichtig. Wir ha-

ben viele Intellektuelle gesehen, die Landesverrat begangen

BBP%n' Es gab Dichter, die ins Ausland gef'lohen =ind und
“. '



dort gestorben sind. VWaren das lcince Intellektuellen? Aber

was soll ich mit solchen Intellelktuellen? Um in diesem
Land zu regieren rcicht es nicht, intellektuell =zu sein,
Auch Vahdettin* war intellektuell. Aber er hat das Land

den Feinden iiberlassen. Was so0ll ich mit einem solchen In-
‘tellektuellen? Aber dann kam ein Demirci Efe*¥, der kein
Intellektueller war, aber jahrelang mit dem Feind gekampft
hat. Der war nicht intellektuell, aber dafiir ein Patriot.
Als Atatiirk den Unabhédngigkeitskampf begann, gab esiIntel-
lektqélle in Istanbul, die diesen Kampf fiir Wahnsinn hiel-
ten. Was so0ll ich mit solchen Intellektuellen?

Wie Atatiirkk schon sagte, sind wir eine klassenligs ver-
schmolzene Gesellschaft. Venn wir uns in Klassen aufteilen
wie Intellelituelle und Nichtintellel:tuelle, .ist dies unser

Untergang.

*Der letzte Sultan, der mit Okkuponten kollaborierte
**Liner der Helden des Unabhingigkeitskrieges, der damals
in der Region gegen griechische Okikkupotionsarmee kampfte;

dort hielt Evren eine Rede

-



In seiner Rede am 15, September 1984 auf einem Seminar, das
vom Intellektuellenzentrum unter dem Motto "Griinde fiir den
12, September" veranstaltect wurde, sagte der Regierungschef
Ozal folgendes:

"Man sagt Intellektuelle, ob sie Intellektuelle sind oder
nicht, wollen wir hier nicht diskutieren. Wenn eine Grupne
ibr Gesuch bis zum Staatsprisidenten bringen kénnte, dann
gibt es Demokratie.

Es muB 2ls eine demokratische Handlung angesehen . ‘werden,
wenn mean untersucht, ob in dem Gesuch gegen das Gesetz ver-
stoffen wurde,

Da3 die Tirkei stidrker wird, palt vielen in der VWelt nicht.
Der Feind wartet hinter uns. Wir diirfen das Sprichwort nie

vergessen: "Das Wasser schliédft, aber der Feimd nicht."
Regierungschef Turgut 0Ozzal sagte weiterhin:

"Die Leute, die die Tiirkei auft@ilen wollen, haben einige
Interessen: z.B.,Bosporus, unsere Nachbarlénder, unsere Bo-
denschitze,

Diese Lénder wollen nicht, (daB die Tiirkei starker wird.

Leider wversuchen unsere Feinde das nicht dadurch, indem sie

uns den Krieg erkliren,/sondern wie in der ganzen Welt pral:

titieren sie hinterh#ltige PlHhe. Dadurch entstehen Trennun
gen. Trennungen innerhalb des Staatsapparates, Thr Ziel ist
den Staat zv schwidchen. Sthe fangen bei der Polizei an. Erst
versuchen sie, die PoliZei als untauglich darzustellen und
behaupten, deB sie foldert. Zum Schlufl sagen sie, daB die

Pélizei faschistisch dis®t,"
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WORTLAUT DER DEKLARATION

Die Beobachtungen und ‘Forderungen der Unterzeichner bezﬁgllch der
demokratischen Ordnung in der Tﬂrkei

Die Demokratig lebt durch ihre Institutionen und Prinzipien. Wenn in
einem Land die Institutionen, Begriffe und Prinzipien, die den Grund-
stein der Demokratie bilden, zerstdrt werden, so W1Id die Beseitigung
der so entstandenen Schi#den um so schwerer.
Die Entfremdung der Demokratie von den ihr eigenen Werten und Institu-
tionen, die Aushthlung ihres Inhaltes unter Beibehaltung der Form ist

" genauso gefihrlich wie ihre Beseitigung. Aus diesen Griinden verteidigen
wir die Bewahrung der Institutionen, Begriffé und Prinzipien,die den auf
historische Erfahrung gegriindeten Staatsaufbau aufrecht erhalten, sowie
ihre Stdrkung in einem demokratischen Milieu.
Unser Volk ist aller Menschenrechte, die in zeitgentssischen Gesellschaf-
ten gelten, wiirdig und muB uneingeschrinkt in ihren Besitz -gelangen.
Wir empfinden es als ehrverletzend, daB unser Land in die Lage eines
solchen Landes gebracht wurde, dessen Menschenrechtsgarantlen im Ausland
umstrltten sind.
Das Recht auf Leben sowie ein menschenvwiirdiges Leben ist das Hauptziel
des organisierten und gesellschaftlichen Daseins, das in unseer Zeit mit
keiner Begrﬁndungvbeseitigt werden darf; es ist ein natiirliches und

™ heiliges Recht. DaB dieses Recht einen Inhalt bekommt, ist daran gebun-
den, daB die Meinung frei geZuBert und entwickelt werden kann nnd daf man
sich auf ihrer Grundlage organisieren kann. Wir halten die Tatsache, daB
die Individuen unserer Gesellschaft neue und unterschiedliche Gedanken
hervorbringen, nicht - wie es darzustellen versucht-wird - fiir die Ursache
der Krisen, sondern fiir die Voraussetzung-:der Vitalitit der Gesellschaft.

Die Gerechtigkeit, die letzte Zuflucht der Menschen, ist gleichzeitig die
Hauptstiitze eines menschenwiirdigen Lebens. Die in einem zeitgendssischen
Rechtsstaat giiltigen Wege, die Gerechtigkeit zu verwirklichen, machen es
notwendig, daB die Rechtssuche in keiner Weise behindert wird und daB bei
der Rechtsfindung keine besonderen Rechtswege und auBerordentlichen Me-
thoden verwendet werden. Wir sind der Auffassung, daB es mit dem zeit-
gendssischen Demokratieversti#ndnis nicht vereinbar ist, wenn auBerordent-
liche Administrationsformen in Zeiten, die als normal bezeichnet werden,
fortdauern.
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Die Einschrinkung der Rechte der Blirger ohne gerichtlichen BeschluB,

daB Konstruieren von Straftatbest#nden durch nicht diskutierbare einsei-
tige administrative Vorgehensweiesen, die Wegnahme der polltlschen Rechte

und_ das Vorbrlngen allgemein gehaltener Beschuldigungen fﬂhren zum Verfall
der gesellschaftlichen Zustinde. Wenn der Eintritt in Vereine, Genossen-
schaften, Stiftungen, Berufskammern, Gewerkschaften und politische Par-
teien sowie Meinungen, die zur Zeit, als sie ge&uBert_wurdeh.'nicht straf-
bar waren, nachtriglich entsprechend..der.herrschenden.Auffassung:zu.-einer
Straftat erklért werden, so kann dies mit dem Begriff der Rechtsstaatlich-
keit nicht vereinbart werden.

Fiir die zahllosen Terroraktionen, die die Tiirkei durchlébt hat, kann

nicht das demokratische System.selbst, verantwortllch gemacht werden.

~tede organisierte Gesellschaft hat die unvermeidliche Aufagbe, Gewalt-
aktionen zu bekdmpfen. AbBer es ist ein grundlegendes Charakteristikum der
Staatllchke1t bei der Bek&mpfung des Terrors an die Rechtsnormen gebun-
den zu sein.-Das Vorhandensein von Terror kann niemals die Anwendung.glei-
cher Methoden durch den Staat rechtfertigen.

Die Folter, deren Vorhandensein auch durch gerichtliche Urteile bewiesen
wurde, ist ein Verbfechen_an der Menschheit. Wir haben die Befiirchtung,
daf die Folter in die Gewohnheit einer uzteilslosen primitiven Vorab-
bestrafung iiberfiihrt worden ist. Ferner halten wir die Gefingnisbeding-

ungen, die die Zielsetzung der Freiheitsbeschrinkung iiberschreitet, fiir
MiBhandlung und Folter.

Es missen alle notwendigen MaBnahmen ergriffen werden, um die Folter
6llig auszumerzen. Die Verteidigung muB gleichzeitig mit der Ermittlung

und Anschuldigung beginnen. Werden bei Untersuchungen und Ermittlungen
irgendwelchér Art die Normen des Rechtsstaates verlassen, werden in den

prozessualen Methoden die universellen Garantien fiir nichtig erachtet,

die durch das Prinzip unterstrichen werden, daR ein.Angeklagter in_ jedem

Fall bis zu seiner Verurteilung als unschuldig anzusehen ist, so wird

- besonders in politischen Prozessen - die Willkiir zu einem Grundelement

des ProzeBverfahrens.

Wir glauben an die Notwendigkeit, angesichts der Tatsache, daB bei der

Entstehung der Terroraktionen alle Teile der Gesellschaft eine Mitver;‘

antwortung tragen, die Vollstreckung der rechtskriftigen Todesurteile

zu stoppen und die Todesstrafe aufzuheben, um den Gedanken, daB T&éten

eine Losung sei, aus der Welt zu schaffen.

Ausgehend von der universellen Tatsache, daB verspitete Gerechtigkeit

Ungerechtigkeit ist, sind wir der Auffassung, daB alle laufenden Prozesse

schnellstens zuende geftihrt werden miissen.
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Es sind die gesellschaftlichen und politischen Bedingungen, die die
‘Straftaten hervorrufen. Die Verantwortung, die die derzeitige labile

Phase in der Tiirkei der Gesellschaft aufbiirdet, darf nicht vergessen
werden. Aus diesen Griinden und um zum sozialen Frieden beizutragen, halten

wir eine umfassende Amnestie fiir unumgénglich.

Diejenige Politik, die ein'Weg‘ist,im'ﬁffentlicheh Leben das Gute vom
Schlechten, das Richtige vom Falschen zu unterscheiden, besteht-inzdeéer:
Beteiligung der gesamten Gesellschaft an der Leitung der Gesellschaft.

Die Unzulinglichkeiten der Tagespolitik, die in jedem Land auftreten und
unvermeidlich sind; kénnen nicht die Ursache dafilr sein, das der Dienst
an der Gesellschaft durch politische Betitigung, die jedem offenstehen
sollte, behindert wird und bestimmten Schichten, einer Person oder einer
bestimmten Personengruppe als Monopol iiberlassen wird. Politik kann
nicht ausschlieBlich auf Verwaltungsbeschliisse reduziert werden.

Der Volkswille hat nur in solchen Gesellschaftébrdnungen:einen-Sinn;:in
denen sich alle Teile der Gesellschaft frei organisieren kdnnen. In Lin-
dern, in denen niemand wegen seiner politischen Uberzeugung und philoso-
phischen Anschauungen beschuldigt wird und wo kein Biirger wegen seiner
religitsen Uberzeugung kritisiert wird, ist der Volkswille die h&chste
Gewalt. Die Legitimitdt dieser hochsten Gewalt ist abhingig von der

Haltung, die sie zu den Grundrechten und Grundfreiheiten einnimmt.

Bedingungen, die die freie Bestimmung des Mehrheitswillens verhindern,
im Widerspruch zur Demokratie. Ebenso ist die Beseitigung der Grundrechte

unter dem Vorwand des Mehrheitswillens unvereinbar mit der Demokratie.

Im geschichtlichen Entwicklungsprozess haben die demokratischen Verfas-
sungen das Ziel,die Rechte und Freiheiten der Biirger zu garantieren.
Bestimmungen, die die Stellung des Einzelnen dem Staat gegeniiber schwi-
chen, bedeuten - gleichgiiltig, unter welchem Namen sie eingefiihrt werden -
eine Entfernung von der Demokratie. In.dieser Lage wird die Verfassung,
die die Quelle des demokratischen Lebens sein sollte, zu einem Hindernis
fiir die Demokratie.

Die Gewerkschaften, Berufsverbinde und Vereine und vor allem die politi-
schen Parteien sind unverzichtbare Sti{itzen des demokratischen Lebens.

Die Berufsorganisationen miissen im gleichen MaBe, wie sie die Pflicht
haben, sich fiir die Solidaritit und die &konomischen Interessen einzusetzen,
zusammen mit den politischen Parteien die demokratischen Freiheiten der
Personen und Gruppen schiitzen und miissen ein Mittel filr die Teilnahme an
der Leitung der gesellschaftlichen Prozesse sein. Deshalb glauben wir,



daB es notwendig ist, dem Recht auf Organisierung und Partizipation in
den Bestimmungen der Verfassung die breitesten Garantien zukommen zu
lassen. : ;

In dem Leben einer jeden Gesellschaft ist das Vorhandensein - der Elemente
Freiheit, Vielfdltigkeit und Erneuerung fir die Zukunft und die Entwick-
lungsfahlgkelt der Gesellschaft notwendig. Unter diesem Gesichtspnnkt

muB jede Art der geistigen Produktion geschﬁtzt werden, milssen neue
Vorschlige der Uffentlichkeit frei unterbre1tet werden konnen.

‘Eine freie Presse ist eines der Grundelemente, die die demokratische
Ordnung vervollkommnen. Um dies zu verwirklichen, ist es notwendig, -

daB die Gesellschaft unabh#ngig, unkontrolliert und vielseitig iber sich
selbst informiert wird, daB unterschiedliche Gedanken frei verbreitet
werden kdnnen und daB jede Art von Kritik in der Presse einen Platz fin-
det. Vielseitige Heinungsbilﬂung und die demokratische Kontrolle der
Leitung der Gesellschaft ist nur mit einer solchen Presse zu verwirkli-
chen. Aus eben diesen Griinden und unter Voraussetzung ihrer Neutralitit
glaubeﬁ wir, daB die Autonomie auch der tiirkischen Rundfunk- und
Fernsehanstalten verwirklicht werden muB. e
Das Hauptziel der Bildung ist es, frei denkende, kenntnisreiche,:fihige
und schopferische HMenschen zu schaffen. Demgegeniiber ist es mit der Ent-
vicklung unserer Zeit und der pluralistischen Demokratie n{cht'veréinbar,
den eindimensionalen Menschen heranzuziehen. Die zeitgenssische Demokra-

tie zielt darauf ab, Menschen zu entwickeln, die die Welt mit kritischen
Augen betrachten kdnnen.

Wenn die Universitidten als der am besten ausgebildete Teil der Gesell-
schaft ihrer Autonomie beraubt werden und wenn behauptet wird, daB sie
sich selbst zu leiten nicht wiirdig seieﬁ,-so lduft dies darauf hinaus,
zu leugnen, daB in unserem Land die Demokratie funktionsfihig sein konne.
Die Unterstellung aller Hochschulen unter die Befehlsgewalt einer Kom-
mission, die mit iibermé&Bigen Befugnissen ausgestattet ist und durch Er-
nennungen zustande gekommen ist, erregt in-der gleichen Weise, wie sie
bereits jetzt sowohl die gute Ausbildung der Jugendlichen als auch die
Wissenschaft behindert, auch fiir die Zukunft des Landes grofe Besorg-
nisse. Aus diesem Grunde halten wir es fir notwendig, die Ordnung des
Hochschulamtes (YUK) unverziiglich in Richtung auf eine Autonomie zu &n-
dern, die auf dem Wahlprinzip beruht.
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Wir mbchten betonen, daB es eine Voraussetzung von Zivilisation ist,
die juristischen und tats#chlichen Beschrinkungen der Entstehung der
geistigen und kiinstlerischen Erzeugnisse aufzuheben und die Denker und
Kinstler gemeinsam mit allen Biirgern mit den allgemeinen Garantien aus-
zustatten, Eine gesunde gesellschaftliche Entwicklung setzt voraus,
daB Freiheit bei der Schaffung und Verbreitung von Kumnstwerken jeder
Art gewihrleistet ist, '
daB die Zensur, die das Kulturschaffen in HuBerstem MaBe behindert,
vollig aufgehoben wird,
daB die strafrechtliche Verantwortlichkeit ausschlieBlich durch
die normalen juristischen Stellen festgestellt wird.

Dies alles vorausgessetzt, glauben wir, die wir uns unserer Verantwortung
gegeniiber der Gesellschaft bewuBt sind, mit voller Offenheit daran, daR
die zeitgendssische Demokratie, obwohl sie ‘in den verschiedenen Lindern
entsprechend den besonderen Bedingungen Untefschiede aufweist, dennoch
einen unverdnderlichen Wesensgehalt hat, daB auch unsere Nation sich die
Institutionen und Prinzipien, die dies Wesen ausmachen, zu eigen gemacht
hat, daB es notwendig ist, alle gesetzlichen Bestimmungen und Praktiken,
die dem widersprechen, mit demokratischen Methoden zu beseitigen und daf
auf diese Weise ein gesunder und sicherer Ausweg aus der Krise, die wir
durchleben, gefunden werden wird.
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NOT YET A DEMOCRACY

REPORT ON A MISSION TO TURKEY BY LORD GIFFORD QC

!

I visited Ankara for a week from June 4th to 10th 1988, on behalf of

the UK Parliamentary Human Rights group, with two objectives:-

(i) to observe and report on the opening of the trial of Mr Haydar
Kutlu and Dr Nihat Sargin;
(i) to make an up-to-date report on the extent to which basic human

rights are now being respected in Turkey.

Through the good offices of the British Embassy, meetings were arranged
for me with Mr Oltan Sungurlu, Minister of Justice, and with leading
representatives of the three political parties in the Turkish parliament -
the Motherland Party, the Social Democratic Populist Party, and the
True Path Party. I had meetings with the Human Rights Association and
the Turkish Bar Association, and with a number of individual Journalists,
academies and lawyers. My colleague at the Bar Linda Webster visited
Ankara from 16th-20th June 1988. . She attended the second day's
hearing of the Kutlu/Sargin trial and at my request held a number of
further meetings, particularly with a recent victim of torture. I have
also had access to thorough reports recently compiled by Amnesty

International and by Helsinki Watch.
I would like to express. my appreciation to the British Ambassador in

Ankara, Mr Timothy Daunt and his colleagues for their practical

assistance and for their balanced and informative briefing.

Background History

There can be no doubt that Turkey today occupies a position of immense
importance, through its geography, polities and the culture, in the affairs
of Europe and the Middle East. It has g population of over 50 million
over a territory larger than any western European country of 300,000
Square ‘miles. It borders on Bulgaria and Greece in the west and on the
Soviet Union, Iran, Iraq and Syria in the east. While being an Islamic
country (although under the Constitution the state is strictly secular),
Turkey is linked to western Europe through membership to NATO and the
Council of Europe. It is a young . country, with its resources largely

underdeveloped.
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The history of Turkey in recent years is completely overshadowed by the
military coup of September 1980. It is not for me to analyse the
justifications put forward for the necessity of that military interyention.
What is certain is that following the coup, Turkey experiencel s grim
period of repression. Political liberties, academic freedom, free trade
unionism, press freedom, were all virtually extinguished for a time under
the control of the military regime. Extreme forms of torture of
detainees, and sadistic prison conditions over this period have been fully

reported by Amnesty International and other organisations.

In November 1983 3 parties were allowed to contest a general election,
which was won by the newly formed Motherland Party led by Prime
Minister Ozal. Seven parties, including some whose leaders had
previously been banned, took part in the November 1987 general election,
again won by Mr Ozal. Turkey has therefore had nearly 5 years of
civilian rule, and the government claims to have ended many of the

abuses of human rights which ocecurred during the military period.

Over the last 2 years the Ozal government has taken a number of steps
which indicate a desire for closer Iintegration with western Europe. In
January 1987, Turkey accepted, albeit with a number of reservations, the
right of individual petition for Turkish citizens to the European
Commission on Human Rights. In April 1987 Turkéy applied to become a
member of the European Community, In February 1988 the Turkish
parliament ratified the European Convention for the Prevention of
Tortui'e, making Turkey the first country to adhere formally to that

Convention.

It is therefore a matter of legitimate concern and topical interest to
Europeans, to ascertain how far Turkey, after nearly 5 years of being
governed by civilian rule, has in reality accepted western human rights
standards. The keen European interest was reflected by the many legal
and parliamentary observors from France, West Germany, Holland,
Beligum, Switzerland, Sweden, Denmark, and Greece, who were also

present at the opening of the Kutlu/Sargin trial.

The United Kingdom has been in the vanguard among European countries
in developing close relations with Turkey. Mrs Thatcher visited Turkey
in April 1988, and President Evren is due to make a state visit to
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Britain on 12th July 1988 - the first such visit to any European country
since the 1980 coup. It is thus of particular relevance to British
Members of Parliament to have an acecurate and thorough assessment of

R

the human rights situation in Turkey.

The General QOverview

The objective visitor to Turkey, listening to evidence from different
sources, must try and strike a fair balance between excessive
complacency and excessive pessimism on human rights questions. While
there have clearly been improvements in the human rights climate since
1983, the position before 1983 was so bad that even the improved

climate may be very unsatisfactory.

For example, the Turkish press is active in its political reporting. Many
newspapers felt free to report in detail on the criticisms which were
made by the various foreign observors about the Kudlu/Sargin trial.
However, draconian press laws remain in force and are often invoked to
censor or prosecute journalists and editors. In this as in other fields,
one recognises the advances made and at the same time deplores the

restrictions and abuses which remain.

To arrive at a fair assessment I have, as a professxonal lawyer, analysed

three fundamental issues:-

First, in what ways do the laws of Turkey in themselves confhct with

basic human rights standards?

The picture here is very negative. The Constitution and laws of Turkey
contain an armoury of weapons, directed against political beliefs and
political associations, outlawing and eriminalising political activities
which would be perfectly legal in every other Council of Europe country.

Secondly, where the laws themselves conflict with basic human rights,

how are they in practice applied?

In answering this question the Kutlu/Sargin prosecution has a particular
importance. As my analysis will show, the two men have been
prosecuted because they have organised and wish to continue to organise,
8 communist party. No act of violence is alleged against them. This
prosecution, and other instances, show that anti-democratic laws not only

remain in force in Turkey, but are intended to be used.
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Thirdly, where the laws protect basic rights, are they effectively

enforced?
Turkey's record on torture is of particular relevance in answering  this

question.  While there is clearly a desire among government l2aders to
see torture ended, I have no doubt that it continues, and that the legal

safeguards to prevent it are seriously inadequate.

The 1982 Constitution

The 1982 Constitution is Turkey's third, and.  most repressive,
Constitution. It was submitted to a referendum on 7th November 1982,

in conditions which gave no opportunity for any free or eritical debate.

While a number of articles appear to guarantee fundamental rights and
freedoms in terms similar to those contained within the European
Convention, there are a number ‘of overriding limitations. First, by

Aritcle 14:-

"None of the rights and freedoms embodied in the Constitution
shall be exercised with the aim of violating the indivisible
integrity of the State withits territory and nation, of endangering
the existence of the Turkish state and republie, of destroying
fundamental rights and freedoms, of placiné' the government of the
state under the control of an individual or a group of people, or

establishing the hegemony of one social class over others, or

creating diserimination on basis of language, race, religion or sex,
or of establishing by any other means a system of government
based on these concepts and ideas. The sanctions to be applied
to those who violate these prohibitions, and those that incite and

provoke others to the same end shall be determined by law."

It is this article which legitimises the specific anti-communist legislation
considered below, and which means that any challenge to that legislation

on constitutional grounds would be bound to fail.

Article 15, and Articles 119-122, provide for the suspension of the
exercise of fundamental rights and freedoms in times of war,
mobilisation, martial law or states of emergency. The position today is
that while martial law has now been ended in all of Turkey's provinces,
a state of emergency still exists in 9 provinces, and trials by military

courts begun during the period of martial law still continue.
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Article 19 is designed to protect the right to liberty and security of the
person. It provides that a person arrested or detained shall be brought
before a Judge within 48 hours and within 15 days in the case of
offences committed collectively. I shall revert to the importance of this

15 day detention in the context of the discussion on torture,

Article 26 which purports to safeguard freedom of expression and
dissemination of thought, provides that '"no language prohibited by law
shall be used in the expression and dissemination of thought".  Any
documents published in contravention of that provision are to be seized.

The provision has been invoked to ban the Kurdish language.

Article 33 provides that everyone has the right to form associations
without prior permission. But in the same Article it is required that
associations shall not "pursue political aims, engage in political activities,
receive support from or give support to political parties, or take joint
action with labour unions, with publie professional organisations or with
foundations." Article 52 imposes identical restrictions on labour unions
and article 135 prevents public professional organisations from engaging
in political activities or taking joint aetion with political parties, labour
unions or associations. “In those eircumstances the whole range of
organisations concerned with the public life of Turkey have to walk a
constant tightrope, in fear that their deeclarations or activities may be

considered "political".

Article 54 imposes restrictions on the right to strike which are in
confliet with ILO conventions. It provides that the right to strike "shall
not be exercised in .a manner contrary to the principle of goodwill to
the detriment of society, and in a manner damaging national wealth", and

that "politically motivated strikes .. are prohibited".

Article 66, on the right of citizenship, provides that "no Turk shall be
deprived of “ecitizenship unless he commits an act incompatible with
loyalty to . the motherland™. According to the newspaper Cumhuriyet of
April 6th 1987 13,788 Turks living abroad had been stripped of their

citizenship under this provision since the 1980 coup.

Article 68 states that citizens have a right to form political parties and

declares that "political parties are indispensable elements in the
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democratic political system". However, "political parties whose aim is to
Support and set up the domination of a class or group, or any kind of
dictatorship, cannot be formed." I note below how the authori‘ty of this
Article is being used in an attempt by the authorities to dissolve the

recently formed Socialist Party.

It is evident that a number of these Articles both in themselves and in
their likely application, conflict with the basic rights and freedoms
embodied in the European Convention. The Constitution is a long and
detailed document, containing much more detail than is normal for a
nation's constitution. The thinking behind it was described to me by

Teoman Evren, President of the Turkish Bar Association:-

"People feared that the troubles before 1980 were due to the
freedoms contained in the 1960 Constitution. So there was a
regression. They were under the illusion that every trouble can
be prevented by enacting laws. And this found a basis in public
opinion. It is such a wrong idea, that you can eliminate crisis by

restricting freedom™.

The Constitution may be amended by a two thirds majority of the total
number of members of ‘the Assembly. I note below that there are
elements in the leadership of the Motherland Pe{rty who would support
the amendment of oppressive provisions in the Constitution. So would
the two minority parties in the Assembly. A consensus of the political

parties could therefore produce the necessary changes.

The Turkish Penal Code

Articles 141 and 142 of the Turkish Penal Code, which are the basis for
the principle charges laid against Kutlu and Sargin, are even more
explicit than the Constitution in their banning of communist ideas. They
derive from:the Italian Penal Code promulgated under Mussolini. Artiele

141(1) provides:-

"Whoever attempts to establish or establishes, or arranges or
conducts and administers the activities of, associations, in any way
and under any name, or furnishes guidance in these respects, for
the purpose of establishing domination of one social class over
another social class or exterminating a certain social class or
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overthrowing any of the established basic economic or social
orders of the country, shall be punished by heavy imprisonment for
8-15 years. Whoever conducts and administers some or all of such

L)
associations (i.e. more than one) shall be punished by death."

Article 141 also penalises anybody who joins any such assoeiation, and
Article 142 makes it g crime to "make propaganda" for the like purposes,

or to "speak favourably" of such acts.

Kutlu and Sargin have also been charged with offences under Articles
140, 158, and 1539, all of which contain crimes which directly kurb

freedom of Speech. Article 140 provides:-

"A citizen who publishes in a foreign country untrue, malicious or
éxaggerated rumours or news about the internal situation of the
State, :é:ngs! to injure its reputation or credit in foreign
countries, or to who conduets activities harmful to national
interests, shall be punished by heavy imprisonment for not less

than 5 years."

Article 158 penalises the use of "aggresive language against the
President of Turkey in' his absence", and "making indecent or
disrespectfu] publications about the office or the person of the President
of Turkey." Article 159 provides punishment of 1 to 6 years
imprisonment to anyone who "overtly insults or villifies the Turkish
nation, the Republie, the Grand National Assembly, or the moral
personality of the Government, or the military or security forces of the

State, or the moral personality of judicial authorities",

How Can Such Laws Be Justified?

[ asked those whom 1 met for reasons why Turkey found it necessary to
ban peacefu] political parties, without any evidence of violent aects or
intentions. Mr  Turker Alkan, Internationa] Secretary of the Social
Demoecrat Populist Party, was clear in his party's desire to See such
provisions ‘as Articles 141/2 repealed. Mr Gokberk Ergenekon, General

Secretary of the True Path Party, said

"We ask the British to wish for us the same things as you wish
for yourselves. We do not want g democracy which is "bon pour

1I'Orientn.n
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[ met with 3 MP's from the Motherland Party.  Gunes Taner, Viee
President of the Party, said that in his personal opinion Articles 141/2
should be repealed, though he supported the prosecution of Kutlu and
Sargin who, he said, had come in to challenge the existing Iaw? One of

his colleagues agreed with the idea of repeal, one disagreed.

The justification for laws against communist parties and organisations was

principally made to me by Mr Sungurlu. He gave 3 reasons;-

(i) Turkey's geographical position close to the Soviet Union, and the
history at the end of the Second World War of the Soviet Union
making claims against Turkey. He was not against the idea of
communism, but against the threat of Soviet occupation.

(ii) That if the law was relaxed, Islamic fundamentalists as well as
communists would be able to organise freely.

(iii)  The state of development of the Turkish people. Mr Sungurlu's
words on this topie, which I noted at the time, were:-

"we look to enlarge the exercise of freedoms; but how far?
Some systems exploit the weak. Democratic freedoms gre
good for a wealthy and educated people. ... Our purpose
is to make people  more educated and conscious to

implement rea] demoeracy."

The Minister of Justice recognised the contradiction between those
arguments and the principle that & society cannot be free if it
relinquishes basie rights: for the sake of security. He said that the
question - of changing the laws was on the Turkish agenda. "We can
make it by constitutignal amendment when we get the courage to do it",

Dealing with the 3 arguments raised by the Minister of Justice, I would

observe:-
(i) To outlaw communist parties for reasons of territorial security, if jt
was cever justified, is now unarguable. Turkey has been

establishing an effective detente Soviet neighbour for a number of
years.

(ii) It is wrong to make an equivalence between legalising a communist
party and legalising fundamentalist parties. If the latter advocate
violations of basie rights, for example through the advocacy of
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strict Islamic punishments, they can be dealt with for that reason,
In any event, according to a number of informants, g party
contested the last election which everyone knew to have an
Islamic fundamentalist position. In the view of Mp Alkar;, Turkish
democracy was mature enough to reject all forms of extremism.
(iii)  The argument that full democratic freedom is only for educated and
wealthy people must be rejected in principle by any democrat.
The history of democracy throughout the world shows that poor
and dispossessed people are fully capable of recognising where
their interests lie, and - if they are allowed tg - of voting for
parties who they believe capable of furthering those interests,

The Kutlu/Sargin Trial

Mr Haydar Kutlu is the General Secretary of the Communist Party of
Turkey ("CPT"), which has been banned in Turkey for many decades. Dr
Nihat Sargin is the General Secretary of the Workers Party ("WPT™), g
party which functioned legally inside Turkey for a number of years, and
had MP's in the Parliament, but was then driven into exile. In October
1987 the leaders of the two parties announced that they had decided to
merge and form a new party under the name of the United Communist
Party of Turky ("UCpT™).

as a legal party inside Turkey. On 16th November 1987 they arrived in
Ankara, and were arrested as soon as they set foot on Turkish soil. The
two men were then detained for 19 days, 4 days more than the legal
maximum. They have both alleged that they were tortured during this
period, which I deal with in detail on the section on torture below,

On Marech 11th 1988 the prosecutor of the Ankara State Security Court,
Mr Nusret Demiral, promulgated an indietment against the two men and
against 14 others, a document of 231 Pages containing details of the
charges and of the evidence in Support of them. The main clauses of
the Penal Code which were invoked were Articles 140, 141, 142, 158,
and 159, of which the material parts have been quoted above.

The indictment is g remarkable document. It expressly states that no
allegation of violence or violent intent is made. Rather, the indictment
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claims that the tactiecs of the CPT and WPT "in general consist of
propaganda activities, mass campaigns, and activities to form a united
front and realise unity of action which exclude armed action.™. In

LY
relation to the CPT the indietment continues:-

"It has been understood with material evidence that- CPT has
Started and continued the campaigns for the abolition of Articles
141 and 142 of the Turkish Penal Code, freedom to the CPT, no
to the neutron bomb, lifting of the martial law, no to the
Constitution, in opposition to the draft prepared before the 1982
Constitution referendum, and at the time, that the CPT has
fulfilled an organising role on the issue which is called in public
opinion the intellectual petition, which was prepared under the
heading "observations on demand with regard to democratic order
in Turkey", with 1,256 signatures, given to the President and the
Speaker of the National Assembly. ...

[t is quoted as known and observed that the CPT continues its
intense propaganda work against present administration by means
of protest campaigns, rallies. and demonstration; that the CPT
organises both in .the country and abroad on issues such as
declaration of general political amnesty, ending of prosecutions,
abolition of the death penalty, restoration of the rights of those
who are stripped of Turkish nationality and recognition of their
right to return to the country, lifting of the Articles 141 and 142
of the Turkish Penal Code and the law on state security courts,
state of emergency and the like, ending of state control on trade
unions and associations, and recognition of the right to strike for

all working people in Turkey."

It is apparent from the indictment that a certain brand of thought is

being put on trial:-

"The ‘thought which has always been excluded from amnesty since
1919, and which in every Constitution has in no way been
accepted for the State of the Republic of Turkey is the thought
which recognises the rights of one class only and does not accept
personal property; which aims at total abolition of property both
In production and in consumption, making the goods and the wealth

common, eliminating the power of capital in order to win and

7 '-10_
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safeguard the power, in securing and working for the proletarian
revolution in pursuit of the attainment of these; in other words
the Marxist Leninist thought, and the Communist thought" which
explains this thought, has been penalised in the laws of the

Republie of Turkey ...

In this type of offence the offender ought to penalised whether
any result is produced or not. For activities have been started to
be carried out in order to abolish the basic structure and social
order of the State. It IS no use to wait for the results any

longer. For waiting for the result means that it will be too late."

It is apparent from these passages, and from the indictment as g whole,
that the ‘"erimes" alleged against Kutlu and Sargin  would not be
considered crimes in any western European country. The fundamental
conclusion to be made about this prosecution, overriding all the detailed
criticisms which can be made of the proceedings, is that Mr Kutlu and
Dr Sargin should not be on trial at all in a civilised system of law.

The prosecutor, while not expressly. demanding the death penalty in the
indictment, made it clear in an interview with Mr John Bowden, a legal
colleague also observing the trial, that it was open to the court to
impose the death penalty. . He ‘pointed out that since in each case the
defendants were already administering one illegal party (the CPT or the
WPT), and were attempting to organise another illegal party (the UCPT),
their case was covered by ‘the paragraph in Article 141(1) which provides
for the death penalty for those administering a prurality of "illegal
associations. (From my " own reading of the Pena] Code this is g
Startling argument. Sinee the intention of the Communist leaders was to
merge their former parties into one new party, they could never at any
time be involved in the leadership of more than one party. However it
remains to be seen whether the Ankara State Security Court will take

this view.)

Among the' other defendants accused in the same indictment are two
former members of the legal team defending Mr Kutlu and Dr Sargin, mr
Atilla Coskun and Mr Rasim Oz. Mr Coskun is accused of membership
of the Communist Party and Mr Oz of expressing sympathy with the
defendants' views. I am concerned that the motive for including these
lawyers in the indictment was that they, and particularly Mr Coskun,

were vigourously involved in the defence of theijr clients.
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The court before which the tria] is being held is the Ankara State
Security Court, one of the State Security Courts set up under Artiele
143 of the 1982 Constitution '"to deal with offences against  the

in the Constitution, and offences directly involving the internal and
external security of the State." Of the three Judges of the court, one

must by law be g military judge. Similarly, of the three prosecutors

Republie. In my opinion such a court, dealing entirely with political
cases, whose services can be dispensed with after 4 years if their
decisions are not pleasing to the Government, cannot be called g

properly independent court of Jjustice.

By prior arrangement with the prosecutor, I was able to observe the first
days hearing. Over 400 lawyers had come forward to put themselves on
the record as lawyers for ‘the accused; a striking demonstration of
concern by lawyers of different political positions; After about 150 of
them had crowded into the court, the available Space was overflowing.
An application was made for the court to move into a larger court room,

which was refused.

My own concern was less for the lawyers, since clearly only a limited
number would be effectively taking part in the defence, than for the
ordinary members of the Turkish public. By the afternoon of the first
day, there were many vacant seats in the area reserved for the publie,
which contained over 100 places. Hundreds of people were waiting
outside the court, but none of them were allowed in; and g Turkish
citizen who had come with a French legal observer as interpreter was
refused admittance. If this trial is to continue it is clearly of great
interest to the Turkish people, and proper access should be allowed for

members of the publie,
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were more generous than in a British court, where all photography is
forbidden. Security outside the court was considerable, with large
numbers of armed police. Inside the court four soldiers stood in the

dock, and a number of plain clothes officers were at a table in the

background.

After various formalities and preliminary motions, the hearing proper
began with the reading of the indictment. By the end of the first day,
June 8th, the prosecutor had reached only to page 99. The court then
adjourned the hearing to June 17th, giving no reason for the long
adjournment. When the hearing resumed on June 17th, the reading of
the indictment continued from page 99 to page 155. Again a number of
foreign observers were present. The President  then adjourned the

hearing to 4th July, again without giving any reason.

In my view these postponements constitute & serious and unjustified delay
in the process of justice. I can see no motive other than to make it
more diffeult for foreign observers to follow the proceedings. If the
pattern so far adopted is to continue, the trial could stretch over years.
While the other defendants have been released on bail, the prosecutor
has emphatically stated that there will be no bail for Mr Kutlu or Dr

Sargin, and they therefore remain in prison.

Violations on Human Rights in the Kutlu/Sargin trial

The extracts which I have quoted from the law and the indictment. should
make it clear that this prosecution was aimed at the thinking and
association of the defendants, not against any actual or intended acts of
violence. The proseeution and the prevention of the two Communist
leaders of even attempting to form a Communist party within Turkey, is
wholly unjustified; It constitutes a violation of Article 9 of the
European Convention (Right to Freedom of Thought); Article 10 (Right to
Freedom of Expression); and Article 11 (Right to Freedom of Association
of Others).. I would therefore appeal to the Turkish authorities to drop
the prosecution against Mr Kutlu, Dr Sargin and the other defendants; to
set them at liberty; and to review urgently, with a view to repeal, the

provisions of the Constitution and Penal Code on which their prosecution

was based.
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As for the pre-trial proceedings, apart from the allegations of torture, I
consider the detention of 19 days to be a breach of Article 5 paragraph
3 of the Convention, by which everyone detained on suspicion of g
charge shall be brought promptly before a judge or other officeé

authorised by law to exercise judicial power.

Article 5 also provides that a detained person shall be entitled to trial
within a reasonable time or to release pending trial. If this trial is to
continue, and is to last over months or even years, | would urge that

the defendants should be all released on bail.

Article 6 of the Convention provides that everyone is entitled to a fair
and public hearing within a reasonable time by an independent and
impartial tribunal established by law. In relation to this Article, I have
serious concerns about (a) the independence of the tribunal; (b) the
access to the public; (¢) the reasonableness of the time over which the

trial will last.

Other Political Trials

Two court actions are in progress against the Socialist Party, again based
only upon its objectives ‘and not on any alleged acts. The Chief Publie
Prosecutor of the Republic has filed a suit before the Constitutional
Court seeking the banning of the Socialist Party on the ground *that it
violates the Turkish Constitution. It is alleged in the indictment:-

"When the Party programme as a whole and its paragraphs that we
have quoted are examined, it will be clearly understood that the

‘class struggle and consciousness of the working class are seen as

pure requisites and aims."

At the same time, 6 Party executives face criminal charges before the

Istanbul State Security Court.

As well as political parties, a number of associations have been banned,
or their organisers prosecuted, on political grounds. The Helsinki Watch
report cites that in 1987 a group of doctors called Physicians for the
Prevention of Nuclear War was banned and 49 founders of the group
were prosecuted; the banning in the same year of the Association for
the Purification of the Turkish Language; and the latest of a number of

trials of members of the Turkish Peace Association.
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In this field of free association, there have also been positive
developments. In an important referendum held in September 1987, the
Turkish electorate voted to rescind Transitional Article 4 of the
Constitution which had banned former politicians from taking ‘part in
politics. The ban had affected about 100 people, including former Prime
Ministers Suleyman Demirel and Bulent Ecevit. Among the organisations
which have been allowed to function, the Human Rights Association,
established in 1986, has done significant work in drawing attention to

prison conditions, deaths due to torture, and a petition against the death

penalty.

However, for as long as political parties or associations which are
thought to have a Marxist orientation are prevented from functioning and
expressing their views, and their leaders are subjected to prosecution and
imprisonment, Turkey cannot be called a free democracy. The facts
show that Turkey not only maintains anti democratic laws, but that they
are regularly enforced. The future course of the Kutlu/Sargin trial, and
of the Socialist Party litigation, ean in particular be seen as a test of
whether or not the Turkish authorities intend to allow real democratic

freedom to their citizens.

Torture Still Continues

The positive developments to report are that in January 1988 Turkey
signed both the European and United Nations Conventions for the
Prevention of Torture. | The European Convention was ratified by the
Turkish Parliament in February, and UN Convention in April.  The
European Convention has not yet been ratified by a sufficient number of
states for it to be brought into effect (Britain in particular has signed
but not yet ratified). When it does take effect there will be established
a European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment, which may visit any place where
persons are deprived of their liberty by a public authority. States who
have ratified the Conventions undertake a binding obligation to permit

such visits.
Despite these expressions of the Government's resolve on the question of

torture, lawyers and human rights activists are convinced that there has

been no cessation of torture as a routine method of dealing with

9



detainees. A leading lawyer told me that ’the same tortures as before -
beatings, electric shock, hanging, cold water jets - still continued.
Another commented that "torture has been policy for 40-50 years, mostly
against the left. This is the mechanism of justice." The Humanh‘Rights
Association told me that numerically torture had decreased becalse the
number of arrests had decreased, but that torture still contifiued as a

standard method of investigation.

54. Dr Sargin who is aged 61, testified in a petition to the Public Prosecutor
that after his arrest he was held blindfolded, sitting on a stool for 170
hours without being allowed to sleep. He was injected with a drug into
his leg. According to the criteria in the judgment of the European
Court of Human Rights in the case brought by Ireland against the UK,
this would be at least inhuman and degrading treatment. What followed

after about 10 days was undoubtedly in the category of torture:-

"After having been stripped completely naked: first, I was
subjected to water torture by being hosed on my neck, ears,
testicles and other sensitive parts of the body. Then they
squeezed my testicles, ~After that my hands were tied onto my
back with a rope whieh was fixed to a reel on the ceiling. This
way hanging was applied to me. Mainly because they felt that I
was about to become stiff - I could no ldnger feel anything and
therefore did not show any reaction - I only wanted to sleep -

torture stopped here."

95.  Mr Kutlu, aged 44, suffered the same treatment as Dr Sargin, including
the hanging torture: and in addition on one occasion was subjected to

electric shock. In his petition he testified:-

"Several days Jdater I was taken to the torture chamber again. [
was put into a hanging position again. This time my sexual organs
and my hands were connected to electricity. Before applying
electricity all my body was made wet. Electricity was given
while I was in a hanging position and wet. They were making
intervels, asking questions, asking names, and listing names
themselves. As a result of being given electricity the top of my
right hand got burned. It became red and swollen. Following this
they rubbed special medicine for two days and got rid of the

marks."
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My colleague Linda Webster was able to interview a still more recent
vietim of torture, a man arrested in March 1988 on suspicion of being a
member of a Kurdish separatist organisation. He Spoke of a systematic

torture system involving three types of torture:- b

(i) Twisting of the scrotum, known as the "initiation ceremony".

(ii) Spraying with water: "a hose with a very cold and foreeful jet of
water was directed to my feet. It seemed to me they had a
scheduled time for spraying each part of my body. They said we
intend to give you abscesses in your kidney, liver and serotum.
All these parts of the body were sprayed in turn. Finally they
arrived at my head. They continued spraying. on my head for
about 10 minutes and said during this this will slowly kill your
brain cells they alternated in spraying from head to penis and
testes."

(i)  Hanging and electrocution: "you are hung in an extroverted position,
as in a crucifixion, with your wrists behind your back. After a
short moment [ lost all the feeling in my hand. Then a "Saraha
phone", but without a receiver and just the wires, is used for
electrocution. They put one wire on my little toe and another on
my penis. In order mot to burn the body the whole wire is
wrapped in cloth. From time to time a liquid is poured onto the
place where the wires are. It is a type of serum, I think. Then
periodic shocks are given. When this happens you experience
convulsions and you shout out, you become breathless. When you
have convulsions your wrists strain against the bands and this
causes severe pain in the wrist. The pain is unbearable. You
want to faint but this is impossible as from time to time cold

water is poured on you."

I have no reason to doubt these testimonies. The question is, assuming
that the Turkish authorities are genuine in their wish to see torture
ended, what steps ought to be taken to end such barbarie practices?

My discussions centred on two major criticisms of existing procedures.

First, it is evident that a torturer, with 15 days at his disposal during
which the prisoner is incommunicado, can adminster Severe tortures of
the kind described above, without fear that there will be any visible
proof when the victim is finally seen by outsiders. I asked the Minister
of Justice directly whether the permitted period of detention was going

- 17 -
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to be reduced, or whether access to a lawyer during the detention

period would be permitted. He replied:-

"Access to a lawyer had been on our agenda for a long time. But

it is a matter of practicality. If we could establish that, all the

slanders will be evaporated."

If these words were sincere, one would look for an early change in
detention procedures, so that the police were required to allow access
for a suspect to his or her lawyer at any time during the detention

period. The length of the maximum period of detention must also be

considerably reduced.

Secondly, it was stressed to me by lawyers, and particularly by Mr
Teoman Evren, President of the Turkish Bar Association, that the Turkish
courts have failed consistently to exercise powers which they possess to
conduct investigations into allegations of torture. At present, the courts
invariably refer complaints about- torture to the.police for them to
investigate. There is no requirement, as there is in Britain, for the
court itself to investigate such allegations before allowing in evidence,
confessions which are said to have been produced by torture or other ill
treatments. Mr Evren expressed the nope, which I share, that adherence
to the international conventions on torture will require a change in the

proceedings of the Turkish courts.

Press Freedom

The press in Turkey operates under constant threat of official
interference and criminal prosecution. In the circumstances the courage
of editors and journalists in trying to maintain a free discussion of

controversial ideas is remarkable.

One could cite numerous recent examples of such interference. On 17th
June 1988 all the copies of the daily paper Milliyet were seized
following a eourt order, after an interview had been published with a
Kurdish separatist leader. In Setpember 1987 the magazine Towards 2000
printed” the text of a press conference given by Kemal Atuturk in
January 1923 in which he talked of granting some form of autonomy to
the Kurdish people. The editor was prosecuted and convicted on the

ground that the material was published with an "illegal motive". The
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same paper in early 1988 published the proceedings of debates in the
West Germany Bundestag on Turkey but again the magazine was seized,
and the editor faces prosecution. In all, the editor of Towards 2000 is
at present facing 18 court cases. The 3 forbidden subjects appéar to be

discussion of the Kurdish question; criticism of the army; and ‘eriticism

of the President.

Other Reported Abuses

This report does not cover all areas of human rights abuses. [ was not
in a position to travel to eastern Turkey to study the situation regarding
the Kurdish minority. 1 was made aware that there were hunger strikes
going on while I was visiting at a number of prisons, but was not able
directly to examine the prisoners' grievances. - Finally, in the areas of
trade union rights and of academic freedom, I have indicated that the
laws themselves impose substantial inhibition upon freedom of association.
In relation to all these questions. the reports of Amnesty and Helsinki

Watch indicate grave cause for conecern.

Finally, with regard the death penalty, there have been no executions
since October 1984; but. around <200 people have been sentenced to
death. A petition organised by the Human Rights Association containing
150,000 signatures was presented to Parliament, which has the task of
reviewing the sentences. The Minister of Justice held out no hope that
the death penalty would be suspended or abolished. He said that unless
terrorist activity in southern Turkey stopped, it would be very difficulty

to obtain any progress.

Conclusion: The Role of Britain

In summary, my .investigation shows that first, there remain in the
Constitution and laws of Turkey provisions which fundamentally conflict
with the rights and freedoms which are guaranteed in a free and
democratic_'society. Secondly, that these laws have been consistently,
particularly against political parties and organisations of the left, even
though: ‘there is no evidence of any violent act or purpose from these
organisations. People can even be prosecuted because their motives or
thoughts are deemed to be illegal. Thirdly, that the laws and

international obligations which are supposed to protect Turkish citizens

- 10



in detention from being tortured are not effective, and have inadequate
safeguards for their enforecement. While there is undoubtedly more
public debate and political acitvity than in the bleak days of the early
1980's, such debate or activity is seriously inhibited and interfetred with
by the law's prohibitions. In consequence Turkey falls far below the

basic standards on which, under international law, one judges a free

democracy.

65. Accordingly, the voices of British people should be Traised loudly in
support of a rapid and fundamental transformation of laws and practices
affecting the human rights of the Turkish people. Many democractic
people with whom I spoke were dismayed that during the 1980's Britain
had been heard only to be supporting, with little if any qualification, the
record of first the military and then the civilian Government.

66. The time is opportune for the question of human rights to be raised.
From my talks I believe that the desire of Turks both in the Government
and the Opposition parties to be part of the European Community, is
genuine. Such people recognise that greater association with Europe
must entail the establishing of full democratic rights in Turkey. But
there are other forces which are ‘opposed to this, and I fear that such
forces have relied on repressive methods for so long that the necessary
changes will need a sustained committment from people of goodwill both

inside and outside Turkey.

67. For Britain, a major opportunity occurs in the very near future in the
forthcoming state visit of President Everen. [ would urge Members of
Parliament to take full advantage of the publicity arising from this visit,
to protest about the drastic restrictions and infringements of fundamental
liberties which remain the norm in Turkey; to urge the actions and
reforms advocated in this report; to press in particular for the dropping
of charges against Mr Kutlu, Dr Sargin, and other people accused
because of their political beliefs. Such actions in Britain and elsewhere,
together with a real determination in the cause of human rights from
those who hold power in Turkey, could lead to Turkey becoming a free,
democratic and most influential country, to the benefit of all European

peoples.

LORD GIFFORD QC
4th July 1988
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Introduction

The opposition in Turkey is seriously handicapped in the election
campaign which is entering the last phase. The ruling party,
ANAP, has superior financial resources and is dominating radio
and TV. The appeal to the country for the parliamentary
elections was made with very short notice. The opposition
parties have not got enough time to organize their election

campaings.



The economic issues are most central in the poli-
tical debate. The real income has declined sever-
ly for many workers. The inflation is estimatied
to 45 - 50 § for 1987. The unemployment rate is

exceeding 15 % according to official documents.

The trade union movement is not allowed to parti-
cipate in the election campaign and tradeunion-
ists who get elected to Parliament are forbidden

to continue their trade union work. The trade

union movement in spite of this urges their
members not to vote for the ruling party.

Another issue is the Turkish application to be-
come a full member of the EC. It is however ob-
vious that the Turkish constitution, the criminal
code and the laws against trade union activities

are not in accordance with the Rome-treaty.

Democracy and human rights are important issues
in the election campaign. The improvements made
are clearly unsufficient. The criticism regards
firstly the common use of torture and death
penalty. New death-sentences are frequently
paéged. More than 150 death-sentences are at

present under examination by the Parliament.



According to the Turkish Committee for human rights
there are today 18.000 political prisoners, of which
12.000 are not yet sentenced. They are often prosecuted
for participating in illegal organisations, demonstra-
tions and strikes.

Background

On September 12th, 1980, a military junta, led by
general Kenan Evren seized power in Turkey by a
coup d’etat. Martial law was declared in all
provinces of Turkey. Parliament was dissolved and
the political parties were abolished. Under a
special decree all strikes and lockouts were
forbidden., All union activities were suspended on
both employees and employers side. All kinds of
trade union activity ceased. The Martial Law
Authorities appointed special officers for the

control of the press and massmedia.

The so-called National Seturity Council assumed
practically all power. A proclamation suspended
the Turkish constitution. A decree stated that
all laws and ordinances enacted by the National
security Council should replace the constitution.
Formally, they were to be considered as amend-

ments to the constitution.



During the three years that the National Security
Council ruled Turkey together with a Consultative
Assembly, whose members were appointed by the
Council, can we witness a massive oppression on
the political parties, unions, associations,
journalists, writers, intellectuals and persons
holding a different opinion. Members of the above
mentioned associations were arrested and
interrogated under systematical torture in
thousands. The military courts that were set up
throughout the country initiated mass-trials in
hundreds, where people were accused for their
legal activities before the coup d’etat. The
major part of these trials - the accused were
imprisoned during the trials without any judgment

- continued for several years.

The new constitution and the laws

While oppression, imprisonment, torture and
military mass-trials were taking place, the
National Security Council were preparing a new
constitution and new laws with the purpose of
creating an auctoritarian and stricﬁly controlled
society. A new, undemocratic constitution,
approved by the National Security Council, was
forced through by a referendum held November 7th
1982 under martial law and extensive political

oppression. Hundreds of people were arrested for



exhorting the public to vote against the proposed

constitution.

The civil rights and liberties which are pro-
claimed in the constitution are severely limited.
It would appear that the aim is rather to protect
the state against its own citizens than to
protect the individuals against the arbitrary

exercise of power.

According to the constitution no organized
political activity may be carried on outside the
permitted political parties. Organizations may
not act in conjunction with the political
parties, have political goals or carry on

political activities.
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The constitution reflects the policy of hostility
to trade unions which has been pursued since the
military coup. The right to strike is subjected
to major limitations. The right to collective
bargaining has been interfered with. Trade union
freedom of action is further eroded by granting
the authorities the right to inspect their

finances and administration.



The law on political parties, trade unions and

press

On the 24th April, 1983 the National Security
Council enacted a law on political parties. This
law introduced widespread restrictions of the

political parties and their activities.

On the 7th May, 1983 the National Security
Council enacted a law on trade unions and
collective bargaining, which further limited the

trade union rights and liberties.

The constitution, the law on political parties
and the law on the trade union organizations
contain requlations that forbid political parties
to have direct or indirect connections with trade
union organizations, professional associations or
voluntary associations. A breach of this
regulation can result in a party being banned.
The political parties are prohibited to form
womens’ or youth organizations. Trade union
organizétions, professional associations and
voluntary associations may not carry on any form
of political activity or become involved in any
way with political issues. They may neither

support or help finance political parties.

The new press law, enacted by the National

Security Council 10th of November 1983, by making



the publisher (owner) of a paper directly
responsible for all material printed - even
clandestinely - on his press, and by introducing
major increases in the length of prison sentences
liable to be given to journalists and editors for
press offences, has created a further atmosphere
of insecurity and fear among journalists. Such an
atmosphere leads, inevitably to a certian

self-censorship. Freedom of speech and
freedom of the press have improved considerabaly
but may be limited in many different circumstances.

The Parliamentary Elections of the 6th November

1983.

A parliamentary election was held in Turkey on
6th November 1983. Prior to the election there
was widespread interference in the electoral
procedures by the National Security Council. The
Council exercised its powers under the
transitional requlations in the law on political
parties to refuse to register 937 out of 2 163
candidates. Only three of the fifteen parties

granted permission to take part in the elections.

The Motherland Party, under the leadership of
Turgiit Ozal, won 45 % of the votes and formed a

government.

The parliamentary elections staged by the
National Security Council on 6th of November did

not result in any return to a parliamentary



democracy in Turkey. On the other hand the
election resulted in a formal - but not an actual
- end to the military rule which had been in
effect since The Generals’ coup in September
1980. General Evren, the leader of the Security
Council, remained President after the elections,

with widespread powers.

Turkey after the parliamentary elections of the

6th November 1983

Four years has gone since Turkey returned to a
parliamentary democracy, but we can still note
that the Ozal-government has not yet taken the
necessary measures to reestablish full political
democracy and the respect for human rights and
liberties that membership at the Council of

Europe obligates.

Several other political parties, than those that
participated in the elections in November 1983,
have been founded and have participated in the
local elections on 25th, March 1984. These
parties participate also in the coming parlia-
mentary elections on 29th November 1987. The
political ban on the central committee members of
the abolished parties and the ex-members of the
parliament, has been lifted by a referendum which

was held on 6th of September 1987. We can also



note as a positive and constryctive development

that the debate

in the parliament and in

massmedia have become more open and lively and

that the policy

criticized more

of the government is being

openly.

But the Communist Party, the Workers Party and

other leftist parties are still banned and can

not take part in the political life in Turkey.

The Ozal-government and the turkish parliament

have avoided to
into discussion
anti-democratic
restrictive law
the regulations
of thousands of

teachers due to

bring up the most central issues
and accomplish a change of the
constitution, abolish the

on trade unions and reconsider
which have led to the dismissal
state officials and university

political reasons.

A Turkish judicial expert, who was interwievedon

condition of anonymity by the Turkish Daily News

on the 6th November 1987, said the followings

concerning the Turkish application for full

membership in the European Community:

“"Ankara should realise that the EC is a club of

 European democracies and Ankara can become a full

member of it only after it eradicates the

‘obstacles’ in its developing democratic order.

Tell me, how can a Turkish ambassador in a
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European capital explain in a logical manner the
restrictions prevailing in Turkey? How can we
explain realistically the labour law existing in
Turkey, or the restrictions on associations,
unions and such. Furthermore how can we explain
the existence of certain articles in the Turkish
Penal Code which restrict the freedom of thought?
With such a constitution and laws we can only
become an outpost of the EC,the guardian at the
door of the EC. Nothing else. They will never
allow us to enter the club of democracies with
these obstacles. We must start urgently to get
rid of these obstacles in our democracy if we

really want to become a member of EC."

I assume that this sincere confession on the
Turkish Constitution and the Penal Code does not

need any further interpretation.

The Martial Law has been lifted throughout the
country but the State of Emergency is still in
power in 9 provinces in Turkey. Furthermore the
military courts and the State Security Courts,
that were established in eight major cities in
Turkey after the elections of 1983, continue to
function in accordance with the Article 23 of the
Martial Law Act. According to the Amnesty
International report on "Unfair trial of

political prisoners in Turkey" published October,
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1986 there were 813 cases at the military courts

on 1 of March 1986.

According to the above mentioned report the
lawyers defending political prisoners are impeded
in many ways, in particular by insufficient
access to their clients and the denial of private
conversations. Lawyers also frequently complain
of having insufficient time to consult the file
and to prepare a defence before the beginning of

a trial.

The European Convention on Human Rights provides
that a person detained on suspicion of having
committed an offence shall be brought promptly
before a judge and shall be entitled to trial
within reasonable time or to realise pending

trial.

The European Court of Human Rights has pointed
out that the time period to be considered for a
trial begins on the first day of detention and
ends on the day of the judgment which terminates

trial by the court of first instance.

Contrary to these provisions, political detainees
in Turkey have been subjected to excessivly long
periods of pre-trial detention. Another aspect is
that the political trials continue during several

years.
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One example is the trial of leaders of DISK,
Which began before the Istanbul Military Court on
24th December 1981. The defendants in the
DISK-trial were subjected to almost four years of
detention without a judgment. The DISK-trial was
ended by the court of first instance on 23th

December 1986.

Some articles of the Turkish Penal Code have
frequently been used to imprison those involved
in non-violent political or religious activities,

the most important of them being:

Article 141: Leadership and membership of an
organization for the purpose of
establishing the rule of one social

class over others.

Article 142: Propaganda for the same purpose

("communist propaganda")

Article 163: Leadership and membership of a
society for the purpose of adapting
the State to religious principles
and beliefs/or propaganda for this

purpose.
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The above mentioned Articles are used under the
present legislation specifically to punish
non-violent opposition in Turkey. Many courts’
decisions and rulings by superior courts reveal
that the usage of these articles violates the
right to freedom of expression, association and
religion and that their application is therefore

in contravention of Article 9, 10 and 11 of the

e ——

European Convention of Human Rights to which

Turkey is a State Party.

According to the latest Amnesty reports and the
reports of the newly founded Turkish Committee
for Human Rights the imprisonment of prisoners of
conscience, systematic torture and ill-treatment

of political prisoners are still continuing.

An example to new detentions is Mehmet Cibran,
who was a refugee in Sweden and went back to
Turkey in October 1986. Cibran was detained on 8
October 1986 in Cizre and was held 43 days in
police custody. Cibran was then tried for
membership in the Kurdish Workers Party and
sentenced to 15 years imprisonment on 17 June

1987.
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Another case is the theatre director Yilmaz Onay,
who was detained in December 1986. Onay testified
that he had been tortured for three days at the

Ankara Police Headquarters. The torture subjected

to Onay is confirmed by a medical document.

According to the Turkish Committee for Human
Rights there are today 52 000 prisoners in
Turkish prisons. Among them are 18 000 political
prisoners and 6 000 of these have already been

sentenced whereas 12 000 are detained and under

trial. The Turkish parliament have not proclaimed ~/

an amnesty for the political prisoners in spite

of certain promises and commitments.

Between October 1980 and October 1984 fifty
people were executed in Turkey; 27 of them had
been convicted for politically related offences
and 23 for common crimes. The last execution was
carried out on 25 October 1984. In 1986, 134
death sentences were passed by various courts in
Turkey, of which well over a hundred were passed
by military courts. No execution have taken place
since October 1984, but the number of people
under sentence of death who has exhausted all
legal remedies are 153. These death sentences
only need confirmation by parliament and the

president and can be executed at any time.
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There are approximately 20 000 turkish refugees
in Europe; 13 116 have been deprived their
Turkish citizenship due to political reasons.
Adnan Kabveci, one of the cheaf advisors of the
Prime Minister, Turgiit Ozal, has stated the
followings to the interviewer of The Swedish

| Television: "We are calling the ones whose

Turkish citizenship was taken away from them to
i return to Turkey. Why? We want the wounds to be

? i healed. We say that healing would be for the

benefit of our country. We are going to solve all
the problems in every subject without judgment

and we will shorten the formalities and the time

T

\ involved in becoming Turkish citizen again." P

In spite of these promises the Turkish government
have not yet taken the legal measures to

guarentee the repatriation of the refugees.
—— Cenglusion

&
Formally the most essencial improvment that has been

achieved in the democratization process in Turkey
during the last years is the abrogation of
Martial Laws throughout the country. The essence
of this decision is however reduced by the fact
that the State of Emergency is still in power in
8 provinces in Tyrkey. The difference between the
application of Martial Law and State of Emergency

has not been that significant so far. What is
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ever more grave is that the Military Courts are

still in function all over the country to such an

extant that has no correspondence in any other

member country of the Council of Europe.

It is also a serious matter that the so called
National Security Courts are composed of three
judges, of which one is a military. That the
military judge has a judicial education and that
he participates at the court in civilian clothes
does not change the fact that the armed forces
have a widespread influence and control over main

parts of the judicial system.

The judicial system is in a state of crises. The
prolonged and drawn-out trials are clearly
violating the European Convention. This fact
cannot be explained only by refering to a viscous
bureaucratic tradition. The inability to
undertake effective measures within the judicial
system must be criticized strongly. This
situation awakes a strong impression that
influencial circles within the Government and the
Armed Forces consider that these absurdly
drawn-out lawsuits have a repressive effect,
which from the point of view of the Government,

is positiv.

I draw similar conclusions regarding the

widespread usage of torture which is practised
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above all in connection with the prefatory police
interrogation after arrests. The decrease in
number of torture cases is not due to the
existance of effective measures taken in order to
prevent and take legal action against torture,
but to the decrease in the number of arrests
since the civil government took over from the

military rule.

The regime has not even made such an elementary
change in the legal procedure as recognizing the
right for the lawyer of a suspected person to
visit his client immediately after the arrest of
the suspected and also plead for the client at
the prefatory police interogation, where torture

is used frequently.

It is certanly a progress that no further death
sentences have been executed since 1984, but it
is extremely inhuman to let those who are
condemned to death to sit in a death-cell for
years without taking a final decision. Turkey
ought ‘to abolish the death penalty immediately.
All the death sentences ought to be abolished
while waiting this decision. It would be a
minimum demand that no death sentence should be
executed immediately or shortly after the

delivery of the judgement.
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Seven years have passed since the accomplishment
of the military take-over. It is high time that
the Turkish regime takes radical measures in
order to heal thewounds after the military
dictatorship. An essentdial step in this process
is to grant an immidiate general amnesty for the
politicéi pfisoners who have been sentenced and
abolish the cases, for those who are still not

sentenced.

A radical change concerning the basic rights and
freedoms can not be achieved unless the Turkish
State democratize its entire legislation;
pPrincipally the constitution, the election laws
and the union laws which are hostile to union
rights and freedoms. It is also of particular
significance that the articles 141 and 142 in the
Penal Code are abrogated. It is these articles in
the Penal Code J&ch constitute a decisive
obstacle for the freedom of speech and

associations.

The new arrests of the two leading communists in
f;tkey are alarming. It is another sign that the
aemocracy in Turkey is most inadequatg. It is a
concern for every democrat to claim that a ban on
communist parties in the member states of Council
of Europe is not acceptable. There is no other

country within Council of Europe that prohibits

communist parties and Turkey ought not to
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maintain the ban of it. It is essentdial that the
two arrested communist leaders are released

immeditely.

Turkey has now given the opportunity for
individuel complaints to the European Convention
for human rights, but it is unfortunate that
Turkey has made several reservations for adopting
the Convention. These reservations take away a
major part of the effects of Turkeys adoption of
the additional protocol. The fact that individuel
complaints can only be made first after that all
the domestic judicial means are tried, reduces

~ the effects of Turkey’s adoption of the
additional protocol to a minimum considering
the extremely long judicial procedure. In spite
of that, it is of major principle significance

that Turkey henceforth adopts the additional
protocol without reservation. But this ought to be

combined with a radical reform of the rules of

procedure in the courts.

The Union Laws which is hostile to Trade Union
rights and freedoms and is clearly violating not
just the Convention for human rights but also the
Convention of ILO, has to be reformed without any
further delay so that it stands in complete
agreement with these conventions.(A massive
international opinion ought to be mobilized in
order to force the Turkish Government to abrogate

the Union Laws.
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As long as this legislation is maintained, Turkey
can not MO¥W heocome a member of The Common Market as
the Turkish legislation is clearly in
contradiction with the Rome-treaty. Turkey can
also not be regarded as an adequate member of the
Council of Europe from the ethnical point of
view. The existance of a member state, that
violates the regulations and the Convention to
such an extent as in the case of Turkey, is
undermining the reputation of and respect for the

Council of Europe.

It is therefore necessary not just to keep the
dialoge with the Turkish authorities but also and
above all to put a more considerable pressure on

Turkey than before.

The opposition parties, the Trade Union Movement
and the other democratic organisations must
receive a powerfull and effective international

support.

It is urgent that all the Turkish refugees get
full guarantees for their repatriation and that
all the Turkish citizens unconditionally regain

their citizenship.

The newly founded Committee for Human Rights in

Turkey, with some ten local organisations, need
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to be encouraged and receive an effective support

from democtratic associations in other countries.

87/11/26 HGF/bm
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Rechtsanwalt Hanswerner Odendahl, Koln

Torture in Turkey after the Military coup of 1980
- Introductory statement -

In my opinion the demand for an amnesty of all political prisoners in Turkey
can be based on the following main arguments:

1) Political prisoners in Turkey have been facing systematic torture.

2) Political prisoners in Turkey have been facing trials in Military courts,
which are not independent, but political instruments of the regime and do
not respect the basic rights of defence in court.

3) The trials are based on a political penal law, which tends to regard
oppositional political thought as a crime.

In this commission, we propose to disscuss the first two elements, whereas
the political penal law will be discussed in commission No. 1.

Talking about torture in Turkey, we mainly think of three types of repressive
state activities:

1) Our attention is mostly attrac_ted by systematic torture in police custody,
especially in torture centres of the cities.

2) In the prisons, we observe widespread flogging and other forms of cruel
and humiliating treatment, especially of political prisoners.

3) Systematic or occasional flogging is part of the regular military operations
in Kurdish villages in the East of Turkey.

I want to talk first and most of all about torture in police custody, especially
in torture centres:

We know, that more than 95 % of the political prisoners arrested after the
military coup of 1980 have been severely tortured.

Tremendous and lasting harm has been caused by this torture to the bodies and
souls of many of them. |

We can only vaguely estimate the number of persons that have suffered from
such treatment. It may raﬁge somewhere between 50.000 and 240.000.

Thus, torture may be regarded as one of the main instruments of the policy of
eliminating various forms of opposition.
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Seven years after the military coup and taking into account the great number
of reports and resolutions concerning this matter in various international
institutions and organisations, I do not see it necessary for us here to
repeat the evidence of these facts.

Let me, however give you a summary in a few sentences to show you the validity
of the sources, which evidence the widespread and systematic torture in police
custody in Turkey.

To begin with, we have the reports of the prisoners themselves. It will be
difficult to find a political prisoner in Turkey who can say he was treated
correctly. Now even one of those, who were released early, because they made
use of the "repenters-law", says, that he was brought to "repent" by torture.
At the same time, we sometimes find confirmation or indirect justification

of torture on part of some representatives of the regime. Retired general
Turgut Sunalp who played a role in both, the military regimes of 1971 and
1980, admitted systematic torture during the time of the 1971 military regime
and at the same time made fun of the possible or alledged rape of a communist
woman during torture.

The assumption, that torture. in Turkey is widespread and systematic, and
that it is a policy to eliminate certain forms of opposition is based on
the following key conclusions:

1) There are torture centres of different sizes in the districts of all police
stations. They show, that torture is not an individual excess of individual
police interogators who are just a bit too eager to get results. Who
prevents General Everen or another member of the State Security council
from telling his drivers some night to drive him to one of these centers
and look what is going on there. I Prebume, that he knows any-~
way and does not' have to go there and look for it.

A British general stationed in Cyprus in the fifties, once said that in

case a military or police leadership actually wants to prevent torture,
there is no problem to do so effectively: They just have to go to the police
stations unexpectedly.

2) The second conclusion is based on the objective form of detention.
[t took years until the regime was ready to reduce the habeas corpus
from 90 to 45 days. Now it is still 15 days for all political offences
and is prolonged to 30 days under martial or emergency law (Law No. 2845,
Art. 16).
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[t should also be noted that the habeas corpus times were sometimes exceeded
In practice.

Most important is the detention in the form of incommunicado detention.
Detention is kept completely secret, as far as "whether" and “where" are
concerned.

No visitors are allowed, neither lawyers, nor doctors nor relatives.

This makes it possible in most cases to conceal most of the harms caused to the
bodies of the detainees from persons outside the police services. Only after
the distruction of the torturing system, the police/structure which got its
power under the rules of martial and emergency law, will we learn the complete
system of torture in Turkey. In Greece, it took Several years after the end of
the military regime, until some of the torturers were ready to tell the public
the whole story of systematic torture committed by military police after the

coup.
Until that time, we have to rely mostly on the reports of the victims.

German administrative courts, especially higher courts have been hesitating
very much to give political asylum to refugees from Turkey. But at least they
have accepted that torture of political prisoners is widespread and systematic
in Turkey. This was mainly due to the long period of habeas corpus and
incommunicado detention.

The third conclusion is drawn from the fact that there is no consequent
persecution of proved torturers in Turkey. Claims of political prisoners

that they have been tortured are normally ignored by courts or persecutors.
Only in a few exceptional cases, where there is medical proof and some public
attention, or where torture results incidentally in death, we can observe
trials against torturers.

Often in these cases, the testimonies of prisoners and lawyers are not regarded
as sufficient evidence, even though the results of torture could still be seen
on the body of the victim. This leads to frequent acquittings of torturers.

If sentences are pronounced, they tend to be mild, or they are reported not

to have been executed.

Torturers are not removed from service, but are rewarded by higher payment
(double to four times more that before).
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4) The fourth conclusion is drawn from the fact, that there is no complete

ban upon the use of information extracted under torture as means of evidence
In the military courts.

The military supreme court is reported to have stated in various cases,
that accounts obtained under torture can not be the only ‘basis of judge-
ment and sentence.

This of course is confined to the cases where it is pessible to prove
torture.

Secondly, it is allowed to use accounts extorted under torture if they ll
are confirmed by other evidence.

Thirdly, the military courts are reported to find very easily other
evidence, that confirms these accounts.

Fourthly, it is allowed to use evidence which is found as a result of
accounts which were extorted under torture.

This altogether results in the fact, that torture is the solid basis
of jurisdiction at the military courts in Turkey.

In these short terms, I tried to illustrate the importance of torture
during the years since the military coup.

In my opinion, the discussion today can be concentrated on the question,
whether there has been any signs of changes in the system of torture in
the last two years and which conclusions this Congress can draw in the
form of demands.

According to my information, there are no signs of any imporiant change
in the system of torture in Turkey today.

There are reports on cases of torture during the last months. Due to the
long periods of arrest and to the great number of prisoners that do not
have close contact with the outside, our information on the last months
can of course not be as complete as it had been the years before. I hope
that we have some friends here, who can give us further information about
the latest events.

There is no report on the closing of the torture centres. There is no
change in incommunicado detention.

There are reports, that the constitutional court has limited the authority
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(possibly) of the police to bring prisoners back to torture centres after
formal arrest(which means during their detention in (military) prison).
At the same time there is an increasing number of reports on cruelties

In Kurdish villages in the east.

The Jandarma is a separate branch of the armed forces. It.could be called
the special force for civil war, because its task is to exercise police
functions in a military form.

The Jandarma is performing frequent operations in Kurdish villages in
search of left-wing or separatist oppositionals.

The normal practice is to search special houses whose inhabitants are
suspected to support some form of opposition and to ask for the persons

- normally the young men - who somehow hide from the police - some of them
staying armed or unarmed in the mountains, ‘'some of them staying as refugees
abroad. These families are normally beaten up, sometimes taken away to police
stations to be beaten there. Women are examined medically to learn whether
they have had sexual intercourse - and this practice is openly defended

by responsible state authorities. Women are forced to get divorce from

their husbands when they say that they do not know where their husbands

are.

Which demands could this congress raise against these practices?
Professor Stuby will later talk about the demands which could be raised
in connection with the participation of Turkey in several international
treaties.

In detail, I propose the following demands:

1) End to incommunicado detention, for the right of all people arrested
to contact a lawyer immediately and to contact a doctor and relatives
within a few days, for regular medical control of detainees within
short periods. by independend doctors.

2) Free access of press delegations and members of Parliament to all
alledged torture centres.

3) Punishment of torturers and their dismissal from police service. )
4) Complete ban of all evidence, result of torture. )

5) Withdrawal of all Jandarma units from Kurdish villages. (



Rechtsanwalt Hanswerner Odendanl, K&ln

The trials of military and State Security Courts in Turkey

In my opinion, the trials before military courts in Turkey represent one of the
main characteristics of the military dictatorship there. There are military trials
in Latin American military dictatorships as well, but it seems to me that secret
killing and detention over extremely long periods of time without trial are the
more predominant forms of liquidating the opposition over there.

In Turkey, the military court trials have to justify the long detention of
prisoners, which at the same time gave occasion to. the tortures officially not
admitted.

Since the introduction of martial law at the end of 1978, about 50.000 people

were convicted by military courts in Turkey - nearly all of them civilians, and
they were convicted after the military coup of 1980 which extended martial law
all over the country.

Thereby these trials have played an important role in pursueing the aim of
liquidating various forms of opposition and at the same time justifying it.

The structure of the military courts and its procedure is based on the regula-
tions of law No. 353, important regulations on its procedure are to be found in
the martial law code No. 1402, and especially these regulations have been
severely worsened after the coup. '

The military courts found their place in the new constituion of 1982 in Article
No. 145.

According to a decree of the State Security Council the military courts go on
sitting their trials although martial law has been abolished. When martial law
was abolished in one district, the military prosecutor sometimes sent a new
file to an area, where there was still martial law.

Now all the new political cases have to be sent to the new State Security Courts.
These courts had been abolished by the Constituional court in the seventies.
Now they were reintroduced by the constitution of 1982 (Art. 143).

Structure and procedure of these courts are based on the law No. 2845, which

has taken over important elements concerning the rights of the accused form the

Laws No. 353 and 1402. Although all types of judges could be members of the State
Security Courts,the authorities try to bring in military judges as often as possible.
Since they are not available in sufficient number, the built-up of the new court is
quite slow and many detainees had to wait a very long time for their trial.

This means that in the form of the State Security Courts, an important part of
martial law has been preserved for times of Emergency law and so-called “"normal"
times.
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1. The Independence of Military Courts and

State Security Courts

1.1 in legal and organisational terms

s | The Turkish military judges are foemally not sub-
mitted to orders or instructions concerning their judicial de-
cisions. However, there is no doubt that.the Judicial 1inde-

pendence may also be endangered by other aspects,

1.1.2 The judges of the military jurisdiction are usually
soldiers. If judges coming from the non-military jurisdiction
are called in, they get the same status. The president of the
military court is a soldier without any legal training. Not
only is he an equally entitled judge, he also decides on
discipline in the courtrtoom, i.e., on the requests for leave
to speak and the forced removal of defendants and defence
counsels. At this point, ©«I would already like to underline
that the defendants have the status of military subordinates
in relation to the court.

As soldiers, the judges are part of the military apparatus.
Objectively, this total military apparatus is guilty of high
treson >cording to articles 146 and 147 of the Turkish Cri-
minal Code. In the course of this high treason, a referendum
was organised, -during which a law was simultaneously put to
the vote, whieh ‘provided that this high treason and all other
crimes committed by the military leaders were not subject to
prosecution. Due to complicity, the individual soldier is tied
to the military and the military leaders. They concretely
guarantee him impunity for his having participated in the high
treason.

In particular, the judge as a soldier is part of the military
hierarchy. He is participant of the one of the most important
Turkish enterprises via OYAK, the pension scheme of officers.
Originally, OYAK (Ordu Yardimlama Kurumu) was founded as an
"army service organisation" in 1961 to attribute social wel-

fare benefits to reqular soldiers. For this reason, a certain
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percentage of the soldiers' salary was withhold and trans-
ferred to OYAK. The regular soldiers themselves were entitled
to credits and loans from QOYAK. In the meantimé, . the 0YAK
Holding employs approximately 18000 people. It._ha& become one
of the biggest industrial combines in Turkey 4, works in dif-
ferent industries, such as car lndustry, petrochemistry and
cement industry and is inter-connected with foreign trusts (at
this point, [ would like to stress that article 141 of the
Turkish Criminal Code explicitly protects the social status
quo. ).

Any disagreement of superiors with the behavior of the Judges
may lead to enormous difficulties. The work at a military
court is only a detailing of the soldier from his regular
unit, which can always be reversed without any problems. The
soldier who has worked his way ‘up from his regular unit in the
barren East to the military court in Istambul remains always
menaced by a quick transfer ‘back to his regular unit. This is
especlally problem-free in the case of a transfer to the
"front", i.e. to the occupational troops on Cyprus.
Corresponding to these methods there has been a considerable
pressure during the past years. Therefore, a lot of judges and
prosecutors have retired from Government services, among them
very well-knqwn ones. As these continued to work as counsels,
a law was enacted ‘that forbid former judges and prosecutors tao

work as counsels at military courts for three years.

One example of this kind of intervention described above is the case of the
Istanbul military judges Nuh Cetinkaya and Naci Giirkan. On 20.12.1986, they

were removed from their positions after they had sentenced a torturer. Besides,

this sentence was annulled later by the supreme military court.

Another example is the case of judge NiyaziYilmaz in the so-called Fatsa trial
in Amasya. On 15.5.1985, he tried to resist to the pressure of the legal advisor
of the local martial law commander, Cetin Akkaya, and had a quarrel with him. He
was removed from his position later.

Only the small body of the supreme military court consists of judges that cannot
be removed from their positions.



1.1.3

The selection of military judges is completely in the.competence
of the Executive which means, the President of the ‘Rupublic,
the Minister of Defence an the Chief of Staff.
Let me quote on this a report of
amnsty international dated 3 Octgber 1986:

The independence of military ceurts in Turkey was originally provided
lor in Act No. 357 on the Statns of Military Judges. However, in 1972
Phis pesition was croded by sevorai amendments to this law, the effect
ol which was that military judges hocame more clearly part of the
military hieracchy, Judges who lailed to be promoted for three years
bv the martial law commander coyid be dismissed. Judges who reached
decicions "proscribed by law" could alse be dismissed.

At the time, these amendments Were strongly criticized by the country's
senior military judge, the thon President of the Military Court of
Cassation, General Rafet Tiizun., He wrote in a newspaper article that
under the new law judpes of military ‘courts would become part of the
military hieracchy and subjeet to the orders of the commander responsible
fer the establishment of the courts. He expressed the view that this
W1s contrary to the Charter of the United Nations, the Universal
Leclaration of Human Rights, ‘the Furopean Convention on Human Rights ]
and the Geneva Convent‘pns (Milliyee, 12 February 1972),

Since 19 September 1980, the competcnce to appoint and dismiss military
judges has rested with the Minister of Defence, acting in consultation
with the Chicf of the Gemeral Staff. The Minister of Defence may also
disselve a militry courtiwhencver he deems fit and have the cascs pending
hefore that court transferred to another court.

[n practice, individual juldges of military courts have indeed been
transferred or dismissed during trials, especially in the course of
political trials, " Amnesty [nternational has received allegations that
such removals occurred when judges were considered too ler ent or when
thev otherwise acted AgAinst the wishes of the military authorities.
Such interference with the independence of the judiciary appears to have
nceurred espdgially during (he firse months after the military coup of
12 September 1980,



1.1.4 Guarantee of the Legal&tompetent Judge

There is no functional distribution schedule for the caompe-
tence of the different court divisions. A functional distri-
bution schedule stipulates, which division is caompetent in
which case. The accusation or the first letter of the family
name of the oldest defendant could be objective criteria of
assignment. The legally competent Judggﬂhrbgtipulated in this

T e
I Tk 7an accusation is established by the lower military

way .~
prosecutors, which is then submitted to the senior military

prosecutor of the martial law district. This prosecutor de-

cides, which court in the district will proceed with a charge.

This again means that a "legally competent judge" does not

exist in Turkish military jurisdiction.

"
) B In trials with more than 200 defendants, the court
will have two more judges in addition to the common three
judges (article 2, paragraph 2 of the Military Court Law).

These two are appointed by the mllltary command under martial

law, too. This® means that these are genu1ne spec1al trlbunals

for concrete 1nd1v1dual procedure In other legal systems, 1t

————

could be assumed that an increase in the number of Jjudges
would make jurisdiction more reliable. However, as there is
no funetion distribution schedule in Turkey, this results in

addltlonal means of lnFluence of the military command under

martlal law and thereby the Government.

R.T. 6 Therefore, objections against the opening of the
procedure are not possible (article 15, paragraph 2, article

18, para. 1 of the Military Court Law).



1.1.7 In my opinion, the following is one of tAe most
important aspects: Even if it is certain which members of the
court will start the procedure, it is in no way clear, which
members will render judgement. During long procedures, the
defendant can wonder who will face him today. {The transfer of
Judges to another post can take place during.the procedure).
According to article 131 of the Military {Court Law not even
the report of the proceedings of the former sessions must be
read when a new judge is appointed. (This is a special re-
gulation for the state of war as it is practised by military
courts in almost all political procedures).

The possibility to exchange judges opens up all means of
influence to superior military institutions, especially during
long procedures. A judge who comments e.g. aon the duration of
the detention, or on the state of the procedure 1n the form of
intermediate decisions/will ®un the risk of facing his trans-
fer or replacement, respectively. Concerning trials which last
for years, there is- another important aspect. It is absolutely
possible that the superior military and government administra-
tion change their mind/with regard to the desired result of
the trial. If the superior administration is of the opinion
that the present composition of a court is not doing justice
to these purposes, they can intervene again by transferring

Jjudges.

For example the central DEV YOL trial in Ankara has been going on now for

more than five years. The chairman of the court Ekrem Gelenk left this position
in summer 1984 and has hence become president of the State Security Court in
Ankara.

1.1.87Additionally. we must take into account that according
to Article 49, para. 2 of the Military Court Law (under
Martial Law), there is no challenge because of prejudice in
the proper sense. Therefore, it ig possible that a judge who
has repetetively and explicitly or tacitly shown that the

result of the trial is already certain, participates in the
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Judgement. A judge who has continuously restricted the rights
of the accused in an 1llegal manner, cannot be challenged
either. Even a judge who has been in direct political contro-

Versy with an individual accused, cannot be challenged.

As a consequence, there are many reports about cursing and insults of judges
against the accused or of attempts of brain-washing during the session of the
courts. I myself saw this in a film about the session of thelFatsa¥trial in
Amasya.

It is reported that in the central DISK trial in [stanbul, the chairman shouted
at the accused once, that they were facing the Turkish State and that they would
be smashed by the court.

In the State Security Court according to Art.. 26 of law No. 2845 the judges
can be challenged on account of partiality. But strange as it may seem, the
challenged judge takes part himself in the decision on the application to
challenge him. One can launch appeal against this only together with the final
judgement of the current instance.

As far as the partiality or impartiality of the military courts is concerned,
some German administrative .courts have argued, that the percentage of acquittals
s a sign of impartiality. Among other arguments that might be put against this,
1t is to be said that the persons acquitted are punished as well. Most of them
were in detention and under torture for years, the rest had to come to trial
regularly for the occurring long periods  the trial, damages for unlawful
detention or other compensation for example for the payment of the lawyer is

not granted.

3als9 As a result of the legal and organisational con-
sideration, we can keep in mind that the superior military
administration has sufficient opportunity - even without any
expliciti right of command - to push through their opinion in a
trials,The bourgeois constitutional philosophy which is also
the origin of the trichotomy of governmental powers, is of the
opinion that there are no vacua of power in the sphere of the
state. If there are any opportunities of influence, they will
be exploited. This aspect alone suffices to think that the
work of the Turkish military judges is basically determined by

the executive powers.



L2 1n sociological and politological terms

A survey of the independence of Justice must also make use of
sociological methods. If one wants to include empirical
aspects, the remaining sphere of "social phenomena" must be
discussed besides the legal aspects.
At this point, I can only do so briefly:
ODue to the legal basis mentioned before; sociological ar-
guments will certainly be more important than with regard to
German justice, for example.
Additionnally, the social situation is c ertainly different
from the one in the Federal Republic of Germany. In my
opinion, this situation €an only be characterised by the
German word "Gleichschaltung! (#forcing into line"), a term
which has consciously been borrowed from the vocabulary de-
scribing GERMAN FASCHISM.
In order to justify ‘their high treason, the military needed an
ideological justifications First, this consisted in the
alleged necessity to fight separatism and terroris m which
allegedly evolved from the left. This, however, was obviously
not sufficient. Their. fight had to be further veiled by ideo-
logy. This was and is done by citing "Kemaiism”. The military
and the individual soldier are a party in this ideological
battle. If a whole society is drawn into this struggle, the
individual soldier cannot stay apart. Thislthe less, if he has
one of the most important taks in this struggle. Doubtlessly,
this task mainly consists in liquidating the political opposi-
tion as a prerequisite of Kemalistic renewal.

The political penal law of Turkey undcubtedly fits very well into these

political purposes. The details insofar are discussed in the first commission.
To sum up, we can say that neither in legal and organisational
tecms nor in sociological or politological terms, there has
been sufficient reason to speak of an independent juridiction

when talking of the Turkish military justice.
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2 The commitment of the courts to the Procedural Law

The Association of the Turkish Chambers of Lawyers has stated
a number of items i1n two letters addressed to the President,
General Evren in 1981 and 1982, where they :hints at the re-
gular violation of valid law before and outside of the trials
of indictment at Military Courts. Therewmhas not been any
change of this practice due to these coamplaints. On the con-
trary, leading officer have complained during a discussion
with the head of the Association of the Chambers of Lawyers
about the fact that the second letter contained the same
complaints, which were not worth any answer 1n the first
letter.(?he last letter was publishéd in German by the news-
paper fFrankfurter Rundschau on August, 2nd, 1982.)

Besides permanent violation of the proceddral regulations, one
has to take into account that exlisting procedural requlations
already allow a large field of action without any means of
control. This starts with the fact that a lot of contravention
in the whole field of .substantive criminal law allow juris-
diction by the Military Courts. Then, Military Prosecutors
have the task to pick the cases which interest military
Justice and the other cases are handed over to non-military
prosecutors.

I have already repetetively hinted at the fact that the
special regulations concerning the procedure under staTe of\uaj;
allow large fields of action to the courts. As a matter of
fact, it is the court which has the right to decide whether
the special requlations are applicable. And this is not

reviewed.



.

3 The influence of the accused on the coursel of the
procedure
3.1 The degree of torture

Troture is doubtlessly the most severe interference with the
legal entity of the accused - especiallywtorture inflicted by
the police during interrogations. In almost all trials against
left-wing persons charged in Turkey, ‘the accused are tortured.
The degree of torture has been different according to the

importance of the accused.

(sce the o{.\‘scusgaon a?JDuf' foffaﬁe)
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3.2 Uti1lization of the statements extracted under torture

The question of the utilization of statements extracted under
torture is only legally relevant, if there is a proof that the
statement was given under torture. Therefore, this legal
question is only exceptionally relevant. THe assertion’of the
accused that he has been tortured is in no way sufficient as a
proof. Often, the corresponding pleading.is not even taken
into the record. Especially the trial égurt does not see any
reason at all to start further investigations or other mea-
sures due to these allegations. This is explicitly left to the

prosecutor who goes into action only exceptionally.

We have been submitted the files of a case where exceptionally
the results of torture were certified by a medical doctor. In
this case, the Military Court did not continue to investigate
despite a motion to take evidence, but thought the statements
extraxted under torture to be credible.

If it is possible to prove torture, this torture will only be
discussed in relation to the statements at the police station.
If the statement is confirmed in fyent of the judge, the court
does generally not suppose that the statement was only con-
firmed because of fear of further torture. This was the course
of procedure in alcase we observed (According to the additio-
nal Article 7 to the Martial Law, the prisoners could be
picked up agaim by the police for further interrogation at any
time. Therefore, the menace of. further torture was still

existent. “

According to latest reports, this article was abolished by the constitutional

court.)
In the few cases where the connection between torture and

»

statement was proved, people maintain that the the Supreme
Military Court had delivered a judgement according to which
statements extracted under torture could not be utilized.
However, this allegation is doubtful.

First, we can unanimously assume that there is not any

statutory prohibition of utilization.
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The material submitted to us hints at the fact that in ind)-
vidual cases, the courts infact exercise restraint, In
valuating statements extracted under torture. However, this
restraint 1i1s restricted by the fact that they do not base
their judgement on the statements extracted under torture
alone, but found it on the observation thatfdifferent state-
ments extracted under torture are identical. According to our
investigations, these Judgements, which are subject to auto-

matic appeal, have become final and conclusive.
Cases where hints at further evidence w found under torture
represent a further problem. However, even the utilization of

this evidence is common practice.

3.3 Rights during the pre-trial process

The period of incommunicado, during which the accused has no
rights at all, is usualy followed by military detention.
There, the accused is usually allowed to see his counsel for 4
minutes twice a week. The trial against the peace committee
was an exception/im this respect, because the visits could
last 20 minutes. Usually, the interlocutors are separated from
each other by a double metal grid. On both sides, there are
soldiers. They possibly interfere with the conversation;
especially conversations on the conditions of defention are
prohibited. In the district of the military command of
Diyarbakir, each'cell receives only one copy of the charge.
This copy, however, remains with the guards. The accused do
not have any writing material at their disposition. Complete
inspection of files is propably exceptional.

The defence counsel is not allowed to hand over documents to his client.
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3.4 Status during the trial process

During their detention as well as during the trial process,
the accused have the status of military personnel of the
lowest rank. The have to follow the orders of the guards and
the court. During the trial process, they have to appear like

militaries, their hair is short like that of recruits.

During the sessions, there is an obvious presence of soldiers with a
ritual change of guards while the session is going on.

5.5 Number of persons charged

The number of the accused is often very high so that it is
impossible to imagine how the couUrt will make the defence of
the individual accused become effective. The special issue no.
2 of

the German bulletin Alternative Tirkeihilfe" on the mass
trials in Turkey presents press articles in which 40 trials
with more than 100 accused each are mentioned. They are

subdivided as follows:

100 - 200 accused: 23 trials
200 - 300 accuseds: 7 trials
300 - 400 accused: 3 trials
400 - 500 accused: 2 trials
500 - 600 accused: 1 trials 3
600 - 700 accused: 1 trials

more than 700 up to 900 accused: 3 trials.

Since that time, some of these trials have ended. Somenew mass trials began.
During some of ‘the big mass trials even further acCused people are added to
these trials. Now, there are two or three trials with more than 1,000

people accused. In the central DISK-trial of Istanbul there are 1,477 persons
accused now.

These mass-trials are mostly directed against the adherents of one political
organisatizgﬂfwhatsoever individual "guilt" there maymbe the charge, the mass

. Mok | . .
trial mayyseem unimportant in relation to the organisation and its dangerousness.



3.6 Defence

There is no mandatory defence. Theoretically, it is possible
that even an accused threatened by capital punishment remains
without defence. Defence is a financial problem. In mmny
cases, defence is only secured, if the lawyer defends a large
number of accused. Even in case of acquittal, reimbursement of
expenses 1is not common.

Defence means also a risk for the Counsel. Only in Istambul, a
larger number of lawyers is ready to defends people at Mili-
tary Court. In smaller cities, there are hardly any lawyers
ready to defend there. In Ancara, there are 50 of them. In the
dirstrict of Diyarbakirpy the few lwyers ready to do so were
progressively accused /by the prosecutors, too, and later, they
found themselves next.to their clients as accused.

We were reported by lawyers that there is a special danger in
the removal from the courtroom, which obstructs them very much
/Article 143 of the Military Court Law). Those having been
removed for the secong time, are excluded from the trial. This

is valid for the lawyers as well as for the accused.

The number of counsels may also be restricted in the state of
war. There aren’t any further regulations to this. Thus,la
court may for example admit only one éounsel for each accused
at its own discretion. A‘corresponding decision taken during
the DISK-trial in Istambul lead to loud disputes between the
director of the Chamber of Lawyers, the counsel Mr. Apaydin
and the court. A bit later, Apaydin was arrested as an accused

in the peace committee trial.
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Besides, there is also the possibility of temporary limitation
of the defence pleadings of the accused and his/ dounsel. The
sociologist Ismail Besikci as a Turk had become-active agalnst
the denial of the existence of the Kurds. He.wa& sentenced to
several years in prison for each remark. During his last
trial which was due to a letter written in prison and ad-
dressed to the head of the Swiss association of authors, he
had prepared a 250-page manuscript. The handed it over to the
court. His counsel and he himself were each allowed to speak
for 10 minutes. After a deliberation of 15 minutes, following

immediately after this, he was sentenced to |on& inﬂpﬁtsonvwenf

s
The same limitations are valid for the/State Security Courts as well
(Art. 23 of law No. 2845).

Dl Right of attendance ‘of the accused

Besides the remowval from the courtroom on account of alleged
disturbance, the eourt-has also got the possibility to con-
tinue to plead‘in'mass trials (with more than 200 accused)
irrespective of the attendance of the accused. The reason of
non-attendance is‘irrelevent. The court may for example con-
tinue to plead if the accused is at a police station for
interrogation or torture or if he is at hospital as a con-

sequence of torture(Ar1.18 Martial Law).

The proceedings in absence of the accused show that he has no influence at
all on the result of the trial.

The same limitations are valid for the procedure of the State Security Court
(Art. 20 of law No. 2845). It seems to me that this court can act even more
freely in the absence of the accused, because even in small trials (less
than 200 accused) the procsedings can go on in the absence of the accused
after they have made their initial statements (Art. 22 of law No. 2845).
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3.8 Right of speech, oral motions

In many trials, there is no right of bringing inwan oral
motion in the course of the procedure. The accused are in-
formed of the right to bring in written motions. Those who
persist on their right of oral motions, will be considered as
disturbers and removed from the courtroom.

If Kurdish peasants are accused the question of language arises(?or persons
accused who are not at all able to speak the Turkish languagél the courts
unwillingly sometimes accept somebody to interpret their initial statement.
But nobody thinks of telling those people what they are accused of in their
native Ianguage.(This is one of the aspects to be considered in connection
with Art. 6 of the European Declaration.on human rights).

-

5..9 Law of evidence

There isn’t any formal Law of Evidence like the § 244 II of
the German Penal Law im the Turkish Military court procedure
(Article 147 II“of the Military Court Law). Taking evidence is
left to the discretion of the court, as far as there is no
evidence present. This is similar to the German summary pro-
ceedings concerning administrative penalties. That means, that
on appeal, there is only the general plea to prﬁvide clari-
fying evidence. As far as I know, even ynde, Getman faschisim
» such a requlation existed for cases of the first in-

stance (Local Courts) (sentences up to three years) only.



3.10 The public

[n West Turkey the number of method of admitting the public

to the courtroom is dubious. The trials are held inside the
barracks in the presence of a large number of militaries.
During mass trials, considerably less spectators than accused
get a seat. This means that the relatives of the accused have
to queue up already at night to be admitted in the morning,
and this, for example, with a number of 570 accused and 200
spectators admitted. The relatives cannot replace the critical
public anyway because may easily be: put under pressure via the
destiny of their accused relatives. Besides, the spectators
have the same duty as the accused ‘to behave like militaries

when sitting in the courtroom..

In the district of Diyarbakir, the public is almost completely
excluded from the trials. Only close relatives with a cor-
responding permit are allowed to attend the trial processes.

Delegation of trial ‘observers are admitted only exceptionally.

5.11 Equal fighting chances for appeal

FYhere is a special asPect con-
cerning the contestabilility of appellate decisjions made by
the senates of the supreme courts. Only the prosecutors has a
right of appeal in the form of an objection according to
Article 322 ofisthe Code of Criminal Procedure. The proceedings
of interference before the Enlarged Senate may lead to the
reversal of the appellate decision and the confirmation of the

Judgement of first instance.
4 Conclusion

To'sum up, we can say that there are far-reaching means of
influence on the organs of the Turkish military justice. In
the sphere of the mandatory procedural and substantive rules

as well as in the sphere of the rights of the accused, there
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18 - in terms of a state under the rule of law - nething which
could put a stop to this influepge. This is why 1tiseems
impossible to speak of independent courts at all.when refer-
ring to the Turkish Military Courts; it would .be more correct
to call them special political commission of4the Military

Government.

The trials at the Military Courts have nothing to do with the
standards of a state under the rule of law. It is continuously
Characterised by the desire to settle the score with the

opposition.

In my opinion, this character of the military and state security courts is
one of the main reasons for the call for an amnesty of all political prisoners
in Turkey.

Besides this, we should call for the abolition of all special criminal
jurisdiction in Turkey for civilians.
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Gerhard Stuby

Yolkerrechtliches Folterverbot, Verpflichtung der@rirkel zur
Verhinderunag der Folter und die Gewdhrleisturd@®p¥licht von

Drittstaaten

yarbemerkung

Gegenuber dem /Justand von 1980 migengsich die Verhidltnisse in
der Tirkel gebessart haben. Dennoch wird dort in Folizeistatio-
nen und  Gefananissen nach wie vor gefoltert oder Gefangene
nicht dem vilkerrechtlichen Mindeststandard entsprechend behan-
delt. Der Fakt selbst, sowehl fiF die Vergangenheit als auch
tir die Gegenwart, wird @hnokefiher Seite ernsthaft hestritten.
Uneinigkeit herrscht ibep_denvimbang und die Bewertung der Fol-
terpraktiken und unmanschlidghen Behandlung: Handelt es sich wum
nichtsignitikante Ausphahmefé@ble (o die tirkische Regierung!
oder umgekehri um Hifwelséd auf Systemgegebenheiten (so die Kri-

tiker).

Die tirkischen Autoritdten gestehen rahlreiche Fialle Ffir die
Vergangenheit ein, meisen aber darauf hin, dal diese straf-
rechtlich verfolgt (wirden und werden. Es handle sich also le-
diglich um Ausnahffefille der Fraxis., Normativ sei die Folter in
der Tirkei ausg@schlossen. lhren ersten Bericht Anfang Februar

1986, der der Meénschenrechtskommission des Europarates VO ge—

=i

egt wurde, Bbetitelte die tiarkische Regierung mit der iber-—
schrift “"Esmrgibt keine Folter in der Tirkei" (so der Gegenbe-
richt zur 4 Sfituation der Menschenrechte in der Tirkei Stand 15.
Februar 1984 der Tirkei-Informationsstelle Hamburg). Von Aus-
nahmetallen konne nicht auf die ibliche Frasxis geschlossen wer-
den. Ip der Gegenwart, in der der Demokratisierungsprozet Forh-—
schritte mache, konne man ildberhaupt keine Fille von Folter menr

YEFZE1ChNnen.



Demgeqgeniiber werden 1 der turkileschen Fresse — und
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mle zwelter Schritt soll vuntersucht werden, ob die puris) o
————
ier Grundlage des neusstan Tabtsachenmaterials ihre vOWberracan--
tichen YVerpflichtungen wverlet:s hat. Dies eoll dannQdel ttens 1n
”-—.___-____
wper lagunioen miinden, welche Sicherungsamogl i ghble ban aut
internationaler Ebene bestehen und wie sie gegenflb® der Tirkel

1n vialkerrechtskonformer Welse durchgesetzt werden Linnen.

g des volkerr

[. EBemerkungen zum Lm

Folterverbotes.

i Zur historischen Genese des gegenwdriigen Standes des

Folterverbotes.

Die Sklaverei wurde infolge der inkernationalen Implikationen

i

&

=

e

avenhandels schon 4@k dem Wisener EkEongreld 1815 durch
violkerrechtliche Vertrige/bekampft.* Der Hampf geqen die FQIQE;
wiirde erst nach den Erfafeungén der massenhaften und systemati -
schen Menschenrechtsverihetzufigen des Faschismus zu einem Anlis-—
aen der international=a2n Gama@inschaft. Gemeinsam mit dem Recht
auf Lebern und dem Verbot der Sklaverei steht das VYerbot der
Folter sowie anderer graunsamer, unmenschlicher oder erniedri-

gender Rehandlung oder Stfrafe an der Spitze all jener kataloge,

J

mit denen die birgerlichen Rechte bzw. die sog. erste Genera-

tion von Menschenrechten universell oder reglonal " kodifiziert

worden sind.=

i Vagl. hrerzu die Hinweise bei M. Nowak, Die UNO-kEomvention
gegen die Folter vom 10. Dezember 1984, in: EuBRZ 1985, .
109 +f., insbesonder= Anm. 1Z.

= iu den Menschenrechten der verschiedenen Generationen val.
F.o Vasak, Four une ZI* Generation des Droits de 1 Homme,
Festschrift J. Pictet (1984), 5. B27.



In zeitlicher Reihenfolge lassen sich folgende Besti@@uncen an

tuhren:

et & der allgemeinen Erklarung der Menschenrechte  vom
10.12.1748 (AEMR) , Art. 7 aller vier Genfer Rot-kreur -Eonven-—
tionen vom 12.8.194%9, art. S oder europalschen Menschenrechtz-—
kanvention vom  4.11.1930 (EMRE}, Art. T1 -S4 der UN-Mindost-
grundsatee for die Behandlung von Gefang@émen vom S0.8.1945,
fArt. Sbh der UN-Rassendiskriminierungskonvertion vom 7.75. 1964,
Art. 7 und 10 des internationalen Faktes iber biurgerliche und
politische Rechite vom 16.12.1946 (IFBRRING Art. 5 der inter—ame-—
rikam schen Menschenrechtskonvention@wem Z2.11.1967 (IAMRE),
Art. 9 der afrikanischen Charta dér  Rechte der HMenschen und
Volker wvom 27.7.1981, Art. VIT der universellen islamischen
Menschenrechtserklarung vol  19.92.1981.= Neben das veritragliche
Verbot der Folter traten in deriVergangenheit eine Anzahl von
elnstimmia angenommenen (Résol ationen der General versammlung der

reinten Mationen®. Die wichtigste dieser Resolution, die Re-

<«
il

solution 2452 (XXX) vom 9/ Dezember 1976, enthidlt eine Erkla-
rung dber  den Schutz vaFgFEolter und anderer grausamer un-

mernschlicher oder erniedrigender Behandlung.

Die intensive vertragsrechtliche Verankerung des Folterverbo-
tes, seine wiederhdlte RBekridftiqung in Hegolutioneﬁ wngd Erkla-
rungen der Vereinten Nationen, die Tatsache, dafl kein mit einem
Faoltervorwurt kontrontierter Staat sich auf das Recht beruft .
foltern zu  dirfden, und das in den meisten Rechtsordnungen
varfassungs— und einfach-rechtlich normierte Folterverbot las-
sen erkenneng dall eine allgemeine Rechtsilberzeugung existiert,
nach der die Folter verboten ist. Die Aufrnahme des Folterverbo-—

bes 1n die vilkerrechtlichen Abkommen zum Schutz der Memschen-

- Abgedruckt bei F. Ermacora, Menschenrechte in der sich wan-
dabiuden Welt, Bd., I1I, Wien 1983, 409 (413).
= Ygl. bei M. Ch. BRassiouni, An Appraisal of Torture in In-

termnational Law and Fractice: The need for an international
convention for the provention and suppression of torture,
in: Revue internationale de droit pénal 48 (1977) Mr. 2 und
4, 5. 17 ff. (74 - 7468 und 215 F4.).



rechte 1st  Ausdruck discer allgemeinen Rechtsuberzeggung. Dasz
Folterverbot ist heute als Bestandbteil des allgemeyfen '81ksr-
rechtes anzusehen, und zwar als jue cogens—-5atz.

Das Folterverbot ist in den meisten der genanni@en bFonvertionen
uneingeschrankt und  zum Tei1l auch notstandsfedt™mor miert twvgls
Art. 13 Abs. 2 EMRE, Art. 4 Abs. 2 IFEFR). @Eese Fonventionen
s1nd beresits von einem Grofterl der Staaten @abifisiert. 7o o h-
ung  i1skt auf tnternationaler _Ebens 2in meahr oader

rer Durchset:s

weniger Jjustizfirmiges Verfahren eingerichiet worden. Hinzuwei-—-
sen ist  auf die Staaten- und Individudlbeschwerds vor dem UN-
Ausschulz fir Menschenrechte (IFBEFR in Mecrbindung mit dem Fakul-
tativprotokell), der europiischen und iftfer—-amerikanischen Men-
schenrechtshkommission sowle dem ewr@pdischen und inter—-amerika-
nischen Gerichtshof fir Menschenrechke. Auch die geplante afri-
kanische Menschenreschtskogmgssion) sowie das Verizhren iber
"grobe und  zuverlissiq bhe€lagte Zsystematische Verletzungen der
Menschenrechte" vor derpplUNO-“Mengchenrechtskommission und ifrer
Untarkommissionen gemefy d&r £COSOC-Resolution 1903 (XLVIIIX vam
£7.5.1970 sell  erwidhnty wdPden. Der européische Menschenge-
richtshod hat fuflend” 80f AtV T EMRE Schutzvorkehrungen sntwic-
kelt, auf die unten hinsichtlich der Tirkei naher elngegangen
werdaen =0ll.% Dennoch wirde seit den frithen 70er Jahren die An-
nahme einer Spezialkgryention gegen die Folter auf universeller
Ebene gefordert. DerGrund hierfilr war die nach wié,vor Deshe—
hende weit verbreifeate Folterpraxis in zahlreichen Staaten.®
Der chilenische Militdrputsch und die in seinem Gefolge beson-
ders grass um siGh greifende Folterpraxis in Chile war dann det
letzte Anstol | fir die Arbeiten der Menschenrachtskommission
brw. @iner itmer Arbeltsgruppen zur Erstellurg einer Folterkon-—

vention., die jdann am 10. Dezember 1984, dem Tag der Menschen-

£ val. zu den verschiedenen Fallen F. van Diik/F. Leuprecht
Hreg. ), Digest of Strasbourg case-law to Eurcpean Conven-—
fion on Human Rights, YOL.1 Edéln/Berlin/Bonn/Minchen 1984,
B8 4.

- Noch 1973 spricht der Amnesty International-EBericht lber-—
gangige Folterpracis in &0 Staaten.
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rechte, von der Gensrzlvorsammlung der Yereinter Nabfeioon wes -

abschiedet werden konnte.

. e wesentlichen Razgelungen der Fonvention, 40e Unter-—
schied, i1nsbesonders zu art. 3 EMRE wund darpand ihn fulen-
den Rechtsprechungspraris.

Im Folgenden =soll ein  kurzer Uberblick Cbherydie wesentlichen

W
Regelungen der Fonvention gegeben werdeng Um sia hinsichtliich
ihrer posiltiven wie negativen Tendenzen mit)anderen Regel ungen,
insbesondere solchen, die die Tirkei funomittelbar betreffen,

verglelchen zu kdnnen.”
al Definition

Den Regelungen der Konvention vorangastellt ist sine Definition
des Folterbegriffes 1in Art. 11, Danach ist Folter im Sinne der

Fonvention jede Handlungg

durch die einer FersonWworgatzlich schwere kirperliche oder
geistig-seelische Sghmer:zenDder Leiden zugefigt werden, um von
ihr oder einem Dritten eine Aussage oder ein Gestandnis zu er—
zwingen, sie fiur 2in tatsachlich oder mutmalilich von ihr oder
e2inem Dritten begangeng Tat zu bestrafen, sie oder einen Drit-
tan einzuschichtern oder zu nétigen oder =2ine andere auf Dis-
Eriminierung gleich welcher Art beruhende Absicht zu verfolaen,
sofern solche Schmerfen oder lLeiden von 2inem ANgehidrigen des
offentlichen Dienstés tder einer anderen in amtlicher Eigen-
schaft handelnden Farson, auf deren Veranlassung, mit deren Zu-
stimmung oder mitderen stillschweigendem Einverstiandnis vorge-
nommen werden. Nicht darunter fallen Schmerzen oder Leiden, die

4 Nach dem neuesten Bericht von Amesty International vom Sep-
tember, 1987 ist die UND Konvention am 2&6. Juni 1987 in
Fraft ,gekreten. Vgl. auch den Bericht in: VN 4/1987, 5.
141: Damach i1st die erforderliche 20. Ratifikation am 27.
Mai durch Danemark erfolgt. Bislang haben ratifiziert:
Agypten, Afghanistan, Argentinien, Belice, Eielo RuBlland,
Balgearien, Danemarlk, Frankreich, Kamerun, Mexiko, MNorwegen,
Fhilippinen, Schweden, Schweiz. Senegal, Sowjieturion,
Uganda, Ukraine, Ungarn, Uruaguay und jetzt zum Schlul Dane-
mark. Gleichzeitig traten auch die Eestimmunoen der &rt. 21
und 22 hinsichtlich des Staaten— wund des Individualbe-
schwerdeverfahrens in Fraft: unterworfen haben sich die
folgenden sechs Vertragsstaaten: Argentinien, Danemari,
Frankreich, Norwegen, Schweden und die Schweiz.



gesetzlich zulasziqen JwangsmalEnanaen erge-

rch lediglich aus = :
Denwlrbung aat @ eTan,

=
bhun, diesen anhathen oder als deren hNe

Dle "ander on aQrausamen ., unmenschlichen ader 2rmiedrlgendsn Be-—-
handlungen oder Straten' . die $for die Zustande An den Befing-

-

n1lssan Dedeultsam m1md, werden 1n dear conventlon nicht tien--
arifflich prazisiert.® Im Art. 1, der den Zweck und Anwendungs-—
bersioch der Fonvention regelt, werden sie am begensatz zo art.
I II  der Erklarung gegen Folter bewul3t nichi gernannt. Die Fon-
vention enthalt vorranglig Regelungen gegen die Folter. Ledig-
Lich 1in Art. 14 werden die Verbtragsstaatep verpflichtet, in ih-
rem innerstaatlichen  Hoheiltshereich Yorkehrungen gsgen die un-
terhalb der Folterschwelle liegenden. inhumanen MaBnahmen zu

~

treffaen, wie Authklirung, Ausbildung ver Exekutivbeamten, Unter-—

suchungaen oder FRechtsschoutz " Cartotdd - 12 in Verbindung mit 1é&

Tonvention befassen sich

.

[A1mE = e Gbrigen Regelungen der

Niiefilich mit dem Folterbagriff im Sinne von Arit, | I.

f2) Regelungskomnpl exe

Die Fornvention enthilt im wesentlichen drei Regelungskomplexe:
Die Staaten werden eratens dazu verpflichtet, im innerstaatli-
chen Bereich Schutzveomkehrungen gegen die Folter einzufilhren
Chrt. 2, 4, Dy 10,Ql N, 2 ound 14y und im zwischenstaatlichan
Verkehr aut einen eftektiven Schutz vor Folter zu achten (Art.
Iy &6 — Fi. Der Sghwerpunkt lieght hierbel in der Sicherstellung
der Stratverfolgung des mutma3lichen Folterers (Art. 4 - 5. Zu
diesem Zweck fihrt die FKonvention das Weltrechitsprinzsip hin-
sichtlich der Folterhandlungen sin (Art. 4 - 8), d.h. die Staa-
Lzn haban Felter auf normativer Ebens strafrechtlich zu sank-
tioniersn QArt. 4 F.) und mutmalFliche Folterer strafrecntlich
sur Verantwortung zu ziehen (Art. & f.). Befindet sich auf sei-
nem Hoheltsgeblet eine Ferson, die in einem anderen Staat Fol-
Larungen 1im Sinne von Art. 1 Abs. 1 veribt hat, so haht der YVer-

traggstaat diese entweder zum Zwecke der Strafverfolgung aussu-

= Zur fAbarenzung dieser MaBnahmen vom Folterbegrif$ vgl. Eu-
ropalscher Gerichtshot Menschenrechte, EuBGRZ 1979, 149 RNor-
dirliand-Fall.



liefern (Art. &H) e welbel e1n Skratverfanren Jdurgaboofoabren

(Ar+-. 7 [y ("Aut decerse aut udicare"). Foliteresr sdldoen bar rern
z=1cheroen Zufluchtort metir Makien, Detaillierte, den Zwlschen-

shaatiichen dusliererungsverkaehr bebroeffende Feagadunnen 1n Art.
& o= @ sichern dissen Zweck. Im annerziaatlichen Bereich sino
die Verbtragsstaaten des weilteren verpflichtet, wirksame gesets-
geberische, adminlistrative, gerichtliche odaeri@onziige Maidmah-
n2n gegen Folterungen zu treffen (Art, 2 IN{NWEI der Ausbildung
von Vollzugsbeamten wnd vergleichbaren dffeptlichen Bediensta-
ten das  Folierverbot zu  behandeln und  dieses in die entzpre-
chenden Menstvorschriften awfzunehmen (Art., 10) sowie die Fur
Verharea geltenden VYorschriftan und Metfheden und die den Gewahr-—-
samsvollzug regelnden  Eestimmungen miner regelmafigen uUberpri-
fung zu  unbterziehen (Art, LY wundy wnversidglich unparteiische
Untersuchungen durchzufilhren, wenn hiinrelchender Srund zu der

ANnanme Destenht, dal Folt@rungen  begangen wurden (Art. 123

m

SchlieBlich dehnt Art. & diesglhyerpflichtung auch auvf die un-
F

terhalb des Folterbegriffes lQegenden inhumanen MalBnanmen =aus.

o) Optfer=chutsz

Der zwelte Regelunqskomplex enthialt EBestimmungen zum Schutz der

Folteropfer: Art. 12 gawihrleistet, daBl jeder, der angibt, ge-—

toltert worden zu seiny ein Recht auf Durchfilhrung einer unpar-

telischen Frifung Seines Falles durch dis  Behdrden hat. Die

i

gilt auch am Falle der anderen inhumanen MaBnabmen (val. Gri,
16 I 2). Foltergpfern ist Entschadigung wnd eine miéglichst
vollstandige Rehabilitation zu gewdhren (Art. 14). Durck Folter
arpre@llte Aussagen dirfen in keinem Yerfahren als Bewsis verwsn-—
det werden (Art. 15). Das Bewelsverwertungsverbot (Art. 15) und
der Rehabilitationsanspruch tArt. 14) sind im Art., 16 1 2, der
die Reglufgen binsichtlich der Folter "mutatis mutandis auch
fur andere) Formen der grausamen unmenschlichen oder erniedri-
genden, Behandlung  oder Strafe" gelten 1aB3t, nicht aufgeszihli.
Do oh d1e Verwendung des Wortes "mutatiszs mutt s
dis@t@psbesondere) in Art. 16 1 2 wird jedoch der lediglich
beisplelhatte Charakter der aufgezihlten Verweisungen deutlich,

Damit ist klaragestellt, daid das Bewelsverwertungsverbot und der



Fehapillitationsanspruch  auch i Fallen dey ancleren AT £ & £
MalFranmen Anwendunag  findet. Scnliellioch ontersaat AL 2 1 die
P swel <ung ., Abschiebuno oder Auslieferong einer Fecstmy in olnen
arnchzran Shaalt (o wenn schwerwl2gende Gruands die Anna@me rechifeer-
biagen, dad  =zie dort Gefahr liefe, getoltert zulwerden. Dieses

Yerbhoh bezient sich nichb act die anderen 1nbhoamanan Maibinabhmen.,
dr  kontrollvertahren

Uer dritte FRegelunasbereich der Fonventdon betrifft  das bon-
trollvaerfanren (Ari, 17 - 2Z24). In den/sieben Jahren wahrenden
Beratungen war dies der am bontroversesten diskubtierte Fragen-—
kEomplex., art. 17 1 sieht die Errichtung @2ines aus zehn Sachver-
ztandigen bestenhenden Ausschusses gegen Folter vor. Diesem ob-
Limgt dis  Frifung der Staakenberichte (Art. 19, die Untersu-
churig won Folterungen (Art( 200 spwie die Friafung von Indivi-

clual - wund  Stastenbeschwerdsen 17 den jewslls dafor voragesehenen
Verfanren (Art. 21

urnd (22 . Das Fontrollverdfahren der konven-
bion lehnt  sich damit  an diag  im YVilkervertragsreocht dblichen
Rechtschutzmechanismen an., greilf+t Jjedoch zusatzlich mit Art. 20
aut Elsmenita des bontrollewertahrens des Wirtschatis- und Sozi-

alrates (ECOS0LC) zurilck.

Daz Vertahren der Staatenbeschwerde (Art. Z1) und das Indivi-
dualbeschwerdeverfalrem (Art. 22) sind fakultativ (vgl. Art. 21
Iy 22 I). Die Vertragsstaaten missen bel der Ratifikation dem-
nach =ine  ausdriackliche Erklaruang dahinashend abgeben, dali sie
die Zustidndigkeit des Ausschusses insowelt anerkennen: insbe—
sondere milssen  sie dessen FPriofungskompetenz ausdricklich  aof
Staatenbeschwerden hinsichtlich ihres eigenen Hoheltshereiches
{(Art. 21 L,2) bzw. im Hinblick auf Beschwerden Lhrer Hohelbsge-
walt unterstehender Fersonen (Art. 22 I Z2) ausdehnen. Im Rahmen
des Staatenbeschwerdeverfanrens  kenn auch eilne ad hoc-Schliich-
tunoskonmission Latig werden und Bemidhungen zwe gatlichen Einn-
quUng ArrvkEr rehmen (Art, 21 Te). Es wird eingewandt, dasz kKon-
troldverfanren der  Fonvention kénmte 1 Honflikt aeraten mat
dem Fontrollsystem des Faktes iber biargerliche und politische

Hechte des Ubereinkommerns gegen  Rassendiskriminierunag unc der



Europaischen Menschenrechtshonyention, Derartiqe  t@eburronz

problemse Linnen im Irdividualbeschwardeyer £fakren e isat o] iy
nicht auftreten, da nach Art., 72 Ya der Ausschul saciVerst dann
mir e Bescihwerde befassen darf, wenn er sich C@wlidhel it var -

it cdald die=ze Sache nicht bereite von @iner andersn

schat 4

A

lnternationalen Urtersuchungs—- oder Sehlichtungsinstan: gaepruf b

wurde oder  geprift wird. Da eine vorherigd BPuiung der e
schwerdse durch  ein anderes vadlkerrechtliclie® Organ  und somi b

die Zustandigkeit des Ausschusses fir dieselbe Sache  aus-
szhlielt, kinnen 1nsowsit auch  keine unterschiedlichen Ent-

scheldungen vorkommen.

Das Untersuchungsrecht des Ausschus@es nach Art. Z0 ist nicht
abhangig von einer Staaten- oder Individualbeschwerde., Vielmehr
kann der Ausschull von Amts wegen Untersuchungen sinleiten, wenn
2r durch  Nichtstaatliche QF@anisationen (NGO s =. B. wig In-
ternationale Vereinigung 4/ Demokratischer Juristen (IVDJ) Inter
nationale Juristen-Kaommission Doder Amnesty  International ver-—
latliche Informationed Werhalts Das Fecht sur Veroffentliohung
der Untersuchungsergdbnissd. Wst nicht  von der Zusitimmung des
betreffenden Staates abnéngiqg. Vielmehr ist dieze lediglich
vorher dariber zu informieren (Art. 20 V 3.

Der Fortschritt der Folterkonvention in der vilkerrechtlichen
Rechtsentwicklung, 40Wehl was die normative Seite des Inhalts
des Folterverbotes @ls auch das Kontrollverfahren anlangt, wird
in der Kritik sehr verhalten beuwteilb. Was die Anerkennung des
Weltrechtsprinzips anlanat, wird behauptet, daf dieses +fir die
Vartragsstaaten der Europiischen Menschenrechtskonvention schon
langer geltendes Recht sei. Hier seien zudem eindeutig auch die

anderen inhtmanen Malnahmen 2inbezogen.

Gerigt wig'dy dall die Folterdefinition in Art. 11 sshr eng ge-

-+

alit salyy so dall dbergriffe Dritter, welche der Staat tatenlos

hinnimmt. und dadurch zugleich den Betroffenen den erforder]i

hd Val. Maier, VYereinte Nation 1985, B. 2 %4



chen Schutz versagt, nur o omit Pluhe subsummlert werdergbonnbon,

csonderes bedenklion =21 Ark, 1 T 2, der vach innerdi@lsatl icrhem

gesetrzlich  zulassige Jwangsmalbinabhmen AalsE L dem Anwer -
dungzabaraelch dear Follterdefinition ausschlielBe. Baaq Fonbeoll--

verfabhiren wird geridgb, dai? dieses kein Schotz f00 den bes

prabaren arsten  Isiiraum nach  der Verhattbong blete,

silchergre dall Fersonen wie aArzten, Anwalten

milienang2horigen Zugang zu den HAfFblingen gewdhri wicsd ond die

i3

Cetangenen an  offentlich bekannten Orten festzubalten und iars
Namen wund  der Hatlbort in 2inem Ientralregizter eincutragen

zind, wie @z zum Tell der Entwurt eines/ Fakultivprotokolle wvar-

ziebt, das wvon fosta-Rica mit dnterstitzong von Fanama, Bar-—

bados und Nicaragua singebracht  wurde.s Die Behandlung dieses
Entworfes ist  aber bislang innerhallb der UMD zurdckgestellt

wordern .,

fragt mich bei diegser Kritik, ob rnicht evitl. doch das anhandg

s At der suropalsahien fenschenraschiskonvention durch die
Rechtzprechung entwickelte Schutzsystem a2ffektiver 1 2t Tipeme
zall im  folagenden an Gang ‘der Staatenbeschwerde geagen die Tir-

el ogepraft owerden.

L. Dazs Staatenbeschwerdeverfahren qgemdld der ERME geger die

Tirkel , insbesonders der Zustand nach der gidttlichen
Einiqung im Dezember 1985.
1. Das bishe

erige Verfahreno gege

Die Tirkeli ist bislang von den genannten vilkerrechilichen Yer-—

slnbarungen aur der ewopdischen  Menschenrechtskonvertion uand

i~d

dem sraten usatzprotokoll am 1B.3.19%4 beigetreten. Insofern

zind in unserem Zusammenhang sowohl die materiellen Regelungen
(higr Ak, IOEMRE als auch die Schubzbestimmungsn besonders
wichtig. #llerdings izt darauwf hinzuweisen, dalf das  wilksr—

htliehe Folterverbot ale jus cogens-Satz fir die Tirkei auch

-

varbindlich ware, wenn sie die Europdische Menschernrechtaikon-
wantion nicht ratifiziert hatte. Anders gilt allerdings fir e=in

wie auch immer geartetes Schutzsyetem, das rnur durch Vereinbas-—
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v2roindlich wird.

Plesineary jesr Individualbeschwerde (gem. Art. 25 EMEERLY hoernt ogie
EMRE die Shtaatenbeschwerds gem. &rt. 24. Durch Vermittlung des
General sekretirs des Europarates kann 1eder Vertragsstaat e
Eommission ersuchen, sich mib einer wvon ihm Peahaupteten Var lot-
zung der Destimmungen der  EMRE durch elnentanderon Vertrags-
staat ru befassen. Gestitzt auf diese FRegelung hatten dis bon-
ventionsstaaten Framkreich, MNiederlande. Schweden, Dénemarlk and
Morwegen am 1., Juli 1984 ein  derartiges Yerfahran gegen die
firkel in Gang gesetst. Eeschwerdegegenst and war die Verletzung
von Fonventionspflichten der Tirkei ameleitraum vom L2, Septem--
ber 1960 bis zumn [. Juli 1982. DiegBeschwerdefilhrer hatten Yer-
Lole gegen das Folbterverbob, 0art., = EMRED) , die Freiheitsgaran-—
Eien des Art. 35, die Froz@B@arantl@en des Art. & sowie Verstdale
deqen die  Art. 90 - 11 JBMRE yoRmetragen. Aullerdem Filgten Hle,
dait die Tirkei ihren Verpfliehtungen aus  Art. 3, der die
Aufiarkrafisetzung bestPantad NEormen der EMRE im Ausnahmesustand

vorsieht, alierdinosd nicht das Folterverbot des Art. 3, micht

nachgekommen sel .

Wegen der Hoffnung auf eine gewisse Liberalisierung in der Tir-
el nach Wieder=inrichiung einer Zivilregierung, aber auch we-—
gen zunehmenden wirtschaftlichen Engagements von Staaten West-—

europas in  der Tirke:l nach der grundlegenden Liberalisierung

der tirkischen Wirtschaftspolitik durch Mirmlisterprasident oz
- dies betriffbiinsbesondere die Hundesrepublik Deutschland
endete das Verfahren nach Art. 24 EMRE mit einer qutlichen £i-

nigung gem. At 28b EMRE am 7. Dezembsr 1985. Zudein gab 25 21-

e Art. Z&gsieht allerdings vor, daR eine Individualbeschwerde
nue molich ist, wenn der betreffende Staat eine Erklarung
abgegeben hat, wonach er die Iustandigkeit der Kommission
auf diesem Gebiete anerkennt. Die Tirkei hat egeriber dem
GCaneralsekretir des Ewroparates am 29.1. 1987 artlart, dal?
#1e daz Individualbeschwerderescht gemdl Art. 25 EMRE aner —
kefne. Allerdings hat sie die Areriennung unter den Yorbe-—
ralt des Vorranges der Tirkischen Verfassung gestellt. Dies
st unzuliassig. Theoretisch bestehan rwei Monlichksiten: E=
liegt vilkerrechtlich keine Erklarung gemaiz Art. Z5 EPMRRE
vor oder der Vorbehalt isht "nichtig!.



nige prozessuale Hindernisze, die ei1n Ertolo  der  Staatenbe-

schwerde fraglich machrten., Daz  hatte inzbesonderefieaol ten,

wenn das  Verfahren bis  soum Europdlzchen Gerichtsfadss for Foen-

=IhaEnrachte gqeberlehan W den ware., Denn dessen mechtsprechonn
hat =10h die Tirksi entsprechend Art. 4& EMRE nob nicht oanter-—
worten. Auflerdem waren Jorgange nach dem Juli 1982, die beson-
ders intereszierten, nicht eanbezogen. Hier{Zgigt =ich =chon
die Schwache des Europilschen SchubzsyvshemsGyWas rumindest deam
in der UNO-Fommission vorgesehenen nicht peflegen sein dirfie,
wig oft  behauphet wird., Es kommb auch belimyVerfanhren nach EMRE
auf die Mitwirkung des betroffenen Staatles an. Im Rahmen dicser
Vareinbarung - und dies interessiertfhier aqanz besonders -
wurden Malnahmen und das weiltere Vargéhlen vereinbart, die auf
das kiunflige Ausbleiben von Verletigngen des Folterverbots hin-

wirken sollten.

bem. Absat: A.1 der Vereigibarung ®cll dem tirkischen Staatseon-
Lrollrat die Aufgabe ibefir agdly Werden, alle staatlichen Behor -

den im Hinblick auf diefinhal™ung des Art. I EMRE zu dberpsi-

fan., Hierzu gehiren Sor aldew die Militiar—- und zivilen Zef ino-
niss2 und die Folizeistafyonen. Abgesehen, daid hier n$uor daw
Versprechan fir eine innerstaatliche Hontrolle vorliegt, ist o=

nicht ganz unbestrittenWob die im Hinblick auf samtlichs Be-
wahrleistungen der EMRE, aber insbesondere hinaichtllch e
Folterverbotes, begonders +ragwirdigen Militarhaftanstalten.
von der  Fontrollbafugnis des Staatskontrollrates mibt  wnfaiit
sind. *? AuiFerdem [ wurde der Tirkei @ine EBerichtserstattungs-
pflicht auferleqgt. "Die Regierung der Turkei wird aod  der
Brundlage des /Art. 57 EMRE am 1. Februar 1986, 1. Juli 1989& und

1. Oktober 19864 der Menschenrechtskommission iber den General-

selretiar des Europarates idber die Malnahmen berichten, die das

interne Racht und di interne Fraxis der Tirkel die wirksame

=3
Anwendung des Art. T der Eonvention (einschliellich der Haftbe-

ttodgl. hierzu Christian Rumpf, Die gitiiche Einigung im Staa-
tenbeschwerdeverfahren gegen die Tirkei. Zugleich Anmerkung
zum Bericht der esuropaischen Eommission fir Menschenrechts
vom 7. Derember 19859, in: EuBRZ 1984, S. 177 4. (180 4,0,



dingungen und —vertahren sicherstel len. Jeder Heright dient

lediglich der Information der Menschenrechtsbommissde wnd soll

nicht zu anderen Zwecken verwendet werdep." (A 5)

Die Beri1chte z1nd inzwischen erstattet wordend aber =0 wie es

Yorgesehen war, nue der Menschenrechtskommission ruganglich ge--
macht worden. Informationen in die Gffentli@hkeit drangen nure
aus Twelter Hand. In der gitlichen Einigung{Pst vorgeeehen, dai
aut der Grundlage des Berichtes jeweils 2in Bialog zwischen asr
Manschenrechtskommission und  der Vertreter der Tirkel stattsu-—
Tinden hat., fuch dieser Dialog hat statdgefunden, ohne dal all-
suviel an die offentlichkeilt gedrungen’iast. Inzwischen ist auch
der am 1. Fabruar 1987 vorgesehene. “%lrze Schlulbericht iber
die Anwendung  dieser Vereinbarung won dern Teilnehmern des Dia-

loges erstellt und im Sekretamiat dér Kommission den Vertretern

Ji

der an der Fonvention betedbigten Wertragsschliefenden Farteilen
cur Verfugung gestellt” AA Y S) worden. Auch dieser Bericht i1zt
nicht veroffentlicht worden,Qs0? dafs man aud MutmalZungen ange-—
wiesen i=st., Die Fallefymoglicher Folterprakiiken (Anzahl, Ort,
Umstande etc.) sind ebénsd wenig bekannt, wie die von der tam-

kischen Regierung behaupteten Abhilfen. Yor allem weid  man

iohts dariber, in welcher Form und mit welchem Ertolg die rlen-—

—_

h]

sehenrechtskommission "@ffizients Menschenrechtsverwirklichung"
betrieben hat, welches ja das Zie)l der gutlichen EinLgung und
dar vereinbarten Gehe@imhaltung war. Insofern ist maﬁ aut "pri-
vate und eigene" Recherchen angewlesen, um sich von der Situa-

Fion 1in der Tirkeéi &in Bild zu machen.

2 Zur gegenwartigen Situation in der Tirkei hinsichtlich
noch bestehender Folterpraktiken und unmenschlicher

Hattbhedingungen

Das lberpridfungsverfabren durch die Menschenrechtskommission
hat alzsa unter Ausschlul der dffentlichkeit stattgefunden. Das
mag man | bedauvern. So war es aber in der gitlichen Verainbarung
zwigfhen der Tirkei und den beschwerdefilhrenden Stazten biw.

der Kommlesion vereinbart. Die Geheimhaltung verfolgte dern

gleichen Iweck, dem auch der VYerzichh auf die weitere Durchfil-



Fung des  Staatebeschwerdeverfalirens Tugunsten der Qgatllebien

=

Yereinbarung vom Dezember 198% disnen sollite. wis die bhosoleers-

daetihrenden Staatern verlanten 1ielen. Fe ol i te der Tirke

T
0
-

i
T

kaine Yerfahrensniedeor | age Deigebracht werden. HaUptziel =oi

vielmehr gewesern, aut die Tirkel in effizientes Weise im Hin

i

Blick auf die Herstellung konventionsgerechter Zustidnde hinsu-

Wi ke,

Wenn faktisch in den Zeitriumen nach der gitlichen Vereinbarung

3

T

viom Dezember 1985 konventionsgerechte @Zustinde, insbesonder
beziglich des Folterproblems und der Schlechtbehandlung wvon Se-
fangenen eingetretsn  wiren, kdnnte (dieser Arkan-Mechanismus
kHaum geridot  werden. Zwar hatte man ebenso nach stichhaltigen
Grinden dafir gesucht, weshalb die Affentlichieit  sowohl dis
Machweise fir rnoch bestehende Falterpraktiben und Schlechtbhe—
handlung von Gefangensn vorenthal ten werden. NMoch s=tarker hithte
dies das Vorenthalten dege Nachweise iber ©inen eventuel lan db-
bau dieser Fraktiken bet@affeni.Eine an der etfektiven Beseibi-

aung interessierte ReQierung in der Tirkei hatte einern offent-—

Lichikeitedruck als ALl freich Retrachtan milssen, zumal wenn sie
aut relativ unabhingioe Bruppierungen verweist, die fir die be-
haupteten Folterpraktiken wund Schlechterbeshandlungen verant-
wortlich seien. Dies hatfe die tirkische Regierung immer wiedesr
hilfswelise singewandk. fher all diese Fragen wiren angesichis
des faktischen Erfolges zurickzustellen gewasen. éie tauchen
mit Vehemenz wieder auf, wenn sich an der Folterrealitit und

der Realitdt der Schlechibehandliung  von Sefanaenen in Detfing—

nissen und Follgeistationen nichis Wesentliches geandert haben

spllte,

)

= izt nicht Aufgabe dieses Referates, die konkrete Situation

in der Tiirkei hinsichtlich Folterpravis und Schiechtbehandlung

von Getfapdensn  im einzelnen su untersuchen. E=z gibt aber geni-

ntlich-

44
D

b

gend Hinweglse in der tirkischen und internationalen of
Bert, Sdie  auf ein Fortbestehen der Folterpraxis in der Turﬁei
schlaelen lassen, um 2s 2inmal vorsichtig auszudrilcken. S0 hat
das Hamburger Informationsbiro Tirkei s00. Gegenberichte, 10

zwischen drei, herausgebracht, die das widerlegen wollen, was



L ey o drei Berichte der tirkilschen Regleroun@  an  oie
Menschenrachtskommission 10 die Gffentlichiberlt gegyckert (s,

Diese Berichte sammeln die 1n der tirkischen Freoess ver or font -

Licihten Hinwsase ay Sehwer e MengchenrechtﬁvmrLet:uﬁqen, LMsh -

=onder e Fol ter und Schlechtbehandlung von Gefaflgeren. Seit cer
Grindung des Menschenrechtsvereins in der Tirkei Ende 1934 wer -
den auch  desson Recherchen aufuenommen, an deren Zuverlidcsin-
keift kaum Zweilfel bestehen, Das brifft inspesonders fir den &0-

seitigen Bericht der IHD iber den Zustand@der turtilschen Ge -

fangnisss zu.

Wichtiges Material liefert auch der {et-te Amnesty—-Internatico-
nal-Bericht von 1987, So wird z. BEdwwen einem nach wie vor be-
stehenden Folterzentrum im Folizeifhauptquartier von Ankara be-
richtet, Das wire 2in wichbiger Hinwels auf nicht nue zufallig
auftretende FolterpraktikenW wie Sie die tirkische Regierung
biswallan 2inriumt, sonddrp auf systematisch betriebene Foltar,
die 1miner wieder bestriten Wird. Erwidhrnenswert sind in diesem

cusammennang Rerichta'fiber Mabile Foltereinsidtze von als Zivil-—-

personen Qetarnte Follizisten.

Moch @=in anderee wichtiger Hinweis. Die Reylrechteprechung der
Bundesrepublib Deutschlamd, die man nach ihrer vom Bundesver-
waltungsgericht geprigten Grundtenden:z als turkeirfreundlich,
und zwar  im Sinne ‘des geqenwdrtigen Regimes, bezeichnen ann,
will Folterpraktibken und Schlechtbehandlung in Gefangnissen fir

den Zeitraum nach Dezember 1985 Michit ausschliel3en.

Wie gesagt, es ist Ficht Rufgabe, im Rahmen dieses Referates
2ine sorgfiliige Beweisaufnahme vorzunehmen. Das ist von ande-
ren Referenten uwund evil. durch VYorstellung und Vernehmung von

Zeugen zu(leisten.

Doviel T@Rt sich jedenfalls bei einer verhaltnismaiia ober-
flachidchen Wirdigung des vorlisgenden Materials sagen. Ein
Rinlanglich beqgrindeter Verdacht, dal nach wie vor konventions-
widrigs Zustande, aber auch Zustinde, die dem Volkerreochtsge-

wohriheitesatz des Folterverbotes und der unmenschlichen Hehand-



lung von  Gefangenen widersprachen, nach wie vor bestaelhen, | ann

nicht ausgoeschlossen  werden. Berickzichbigh  nan digse Ergeb-
fisee, S0 missen die zurdckgestel lten Fragen wieder Swfgenommen
warden., E= bhestehan daher massive Zwelfal an degeiEftektivicat

1 der gutlichen Verelnbarung getroffenen gelReimen uberpr o=

fungaverfahrens dourch die BEwopiische Menschenrechitskommission.
Zum Schiws  mollen daher einige Uberlesgungen apgestellt werden,

1

wieg @vil, 210 begsarer Schubtz errelcht wearden kann.
I71. wberlegungen zu e@iner VYerbesserung des Schutzvertahrens.
1. Die hirkische Regierung ist sehr daran interessiert, dal die

Rexiehungen der Turkei zur Europdlgohen temeinschaft im Sinne

fesoziierungzabkonmans wieder vOllig hergestellt werden, Ja

ciafld darilber hinaws =ie die Mdglichbkeit @erhalt, volles Mitglied
der Eurapdal schaen Gemeinschafl zu  werden. Erklarungen wie die
ces Europaleschen Farlamentes vom) Dezember 198646, 1in denen von

zuverlissigen Ouellen deSprochen wird, aus denen su enbnehman

Hh

@i, =5  bestehe weiterhin eine verbreitete Folterpracis 1in Ge-
fangnisszen und  insbesonders 1n Folizeirevieren, sind fir die
tirkische Regierung mehr/ als storend. Sie behauptet demgegen-
iba2r 1mmer wieder, die lLage hatte sich in den letzten zwei Jah-
ren w0 verbessert, dall man auf keinen Fall mehr von verbrelte-
ter und systematischer Folterpraxis und 3chlechtbehandlung wvon
Cefangenen 1n Gefangnissen und Folizeireviersan spréchen Eonne.
Man sollte daher diz Lirkilische Regierﬁng beim Wort nehmen und
von 1hr  die "freiwillige' ubermnabhme von MaBnahmen fordern, die
a2ine Effektivierdang des Schuhzsystems beabsichitigen, ohne den
bherechtigten Souveranititesanspruch der Tiarkeil in Frage zu stel-

lan.
2. Fologende Mooglichkeiten kinnten avisiert werden:

al Diemp tirkische Regierung sollte moglichst schnell die schon
erwannte Erklarung  nach Art. 25 der EMRE und zwar ohne Yorbe--
halte abgeben biw. ihren Verfassungsvorbehalt, den sie mit der
Erklarung vom Januar 1987 gemacht hat, zuricknehmen., Discse BEr-

Elarung hatte nicht nur Bedeutung fir das Individualbeschwerde-



ver+ahren, sondern war ol e @b weltere Shaaten
heschwardosverfahran e lerchiern i di@jentigen Hiymdernisases
ausraumen, die zum Teill zZur wenlg wirksamen uitlilchensVere:nba-

rang vom Derember 1935 gefilhrt haben.

by Die ftirkische Regierung sollte sich damit elrverstanden ar-

l=laren, dal3 Lhre Beriochite an dis  MeEnschenrecptskbonmission vm

Fahmen der gutlichen Verelinbarung vom Dezembier 1965 obenso oo -

dffentliicht werden wie der SchlufBbericht deroMenzohenrechish an-

mission vom Febroaar 1987.

o) Wie oben ausgefidhrt, enthidlt die WONd-Fonvertion zum Yerbot
dar Folter pririse Bestimmungen idbes @10 Schutzsystem zur Ver-
wirklichung des Folterverbotes. Man  mag die Urnzuldnalichkeit
diesas Systems kritisieren, Bz istiaber das bislang einzige in
sinem multilateralen Vertfag Veraeinbarte uound bislang liegen
beinse Hinwelse vor, das/ es weniger effektiv sein kinrte, als

lich entwickelte Schutrsystem der Europdischen Mea-

i+

dasm gerich
schenrechiskonventiont@bas (giTt sowohl  fir das  Individualbe-—
schwerdeverfahren, als " avch fir die Staatenbeschwerden. Gerade
die Erfahrungen mit der [Jlrkei im Rahmen der gihlichen Verein-
barung sollten midRigend auf eine allzu  scharfe Eritik zn den
Reglungen der UNO-Fonvention wirken. Diese Eritilk geht zum Teil
an der  Realitdt des, ‘&. Zt. in den internationalen Beziehurgen

jlichan vorbei.

g

g :

Da die UNO-Fonverntion inrwischen rechtsverbindlich geworcden
1, ware eine Ratitizierung dieser Honvention und ihres Fakul -
tativproteokolls durch die Tirkei ein groBer Fortschritt., Das
dort vorgesehane Untersuchungsverfahren dirfte wirksamer szin,
als das in'der gitlichen Vereinbarung vom Dezember 1985 o=

s,

dr Es ‘wurde schon darauf hingewiesen, dafl3 einige Staaten =irnen

Entwumf vorgelegt haben, der ein wirksameres Schutzsysi

sichilich des Folterverbotes vorsieht. Die Beratung dies
wurfes im Rahmen der  UND wurde jedoch zurickgestellbt, bis dis

UNO-Fonvention zum Folterverbot verwirklicht WO e el . Da



-0

dies inzwischen er+olat 1st, durften die Beratungen bald wieder

ALt gaEnommen warden.

Lo Seplember 1782 hat die parlamentarische Versammling ces Eu-
roparabtes den  Entwurf einer  Euwropalschen Eonvanbtioon dber den

HSchuts 1nhaftierter Fersonen vor Folter und grausamer, un-

1

menschlichar oder entwirdigender Behandlong Qd@r Strafe verabp-
schiedet, der  sich weltgehend an dem  Entwuard orientiert, der
zur Beratung  im UND-System vorgesehen iste e Versammlung hat
diesen Entwurt dem Ministerkomitee der E@) idbergeben und ibm
sopfahlen, den Entwurf anzunehmen. Die Beratungen hierilber =ind
noch nicht abgeschlossen. Der Kern deg Bntwurfes besteht darin,
dafli @1n  System nicht angekindigter RBesuche an Inhaftiserungsor-
ten zum Schutz der Ha&ftlinge geqsm Folter oder grausame, un—
menschliche oder entwirdiggade Behamdlung oder Strafe einge-
richtet wirde., Las 15t 1m der Tat eine effektive HMalinahme zur
Zuridckdrangung von  Foltetpraktiken, und zwar in den entschei-
denrden Zeltriaumen urnmlttelbar ‘nach der Verhaftung. Wo jederzeit
mit einer Uberprifung‘gerechnet  werden mul, kann sich Foltor-

pracis als System nicht halten.

All diese Vorschliage liegen bis jetzt lediglich im Entwurfs-—
stadium vor. Es wird wohl noch larngere Zeit bis zum Stadium der
Yarbindlichkeltsverfahren, wie sie immerhin die zugegebensar-—
maffen weniger effektiven Reglungen der UND-Konvention erreicht
haben, dauern. Es spricht jedoch nichts dagegen, dall die birbi-
zche Regierung ihrerseits gegenidber der Menschenrechtskommis—
s1on erklart, eiln derartiges Schutzsystem fir sich zu akzeptie-
ren. Eine derartige Akzeptanz ware dies die wirksamste Art, um
alle Vorwirfe aus  der Welt =zu  schaffen, die nach den
Vorstel lungen der tirkischen Regierung unberechtingt und unbe-
wiegsen geqen die Tirkei erhoben werden. Warum solliten die EG-
Staaten gine EBereitschatt der Tirkei, Schutzmechanismen zu al -

zeptieren, nichlt als Vorbedingung fir Reaktivierung des Assori -

S

erungemechanl smus oder waltergehender Aufnahmeschritis  Ffor-

dern?



Z. Zuaegeben, es spricht 1n der pegenwartigen FeslitSB der -

==

termpationalen Bezishunaen, 1nshesmnders der Baziehupngen der £05-
Staaten zur Tirkei, wenig datir, dall diese VYorsch@@@oe verwirg-
licht werden  kdnren. Zwei Grunde fir diese Skepals widl len ge-

nannt wer der:

Zum einen  haben sehr viele Staaten der EG die internationslen
Yarelnbarungen iber das Foltervarbot und das Weriat unmenschl g -
chier Ge{ang@nembehandlung. deren Ratifizyekuwng und Einhaltunng
von der Tirkel zu fordern ware, selbsfhnicht dezelcnnai oder
ratifiziert. Das gilt =. K. fir die BERDphinsichtlich der UND-
Fonvention zum Folterverbot. Eg gibhidauch einige Staaten der
EG, die gegenuber eirer Erklarung im{Sivne des Art. 20 EMRE die
alelche Zurickhal tung iben wie die Thrkei. Wie soll man sich cia
des Vorwurfes erwehren konnen, mar, sefe  den SZplitter im fAuge

des Gegners, idbersehe aber ga@n EBalken im 2lgenen Auge,

Ein zweiter Grund fir die Skepsis kann angefilhrt werden. Ee jat
2ine Intersssen- oder sogar L komplizenschaft zw
EG-Staaten und der TiFke: fRstrustellen., Diese EG-Staaten mioch-—
ten die Effektivitit der Handels- und Hapitalbeziehungen, die
s=ich nach der Liberalisierung der wlrtschaftsbeziehungem 1M
Sinne des strengen Monitarismus entwickelt haben, nicht dorch
allzu starken Druck mit Demokratie{mrderungen gefdhrden. Fri-
valte Pru?itmaximierung hat ihren Preis, u. a. in der Arbeitslo-
sigkeit und in Verarmunastendenzen fir weite Freise der EBevdl-
kerung. Wenn manidiese Fhanomene an die Feripherie Westeauropas
verbannen kamn, (Amso besser. Danrm nimmt man auch diktatorizsche
Fraktiken, selbst wenn sie Falter und unmenschliche Eehandlung

von Gefangenen beinhaltern, in Kauf.

Die genannten Grinde deuten aleichzeitiqg die harte Grenze o
die Realisierung ftolkerrechtlicher Narmen an. Hier endet auch
die Hoppeaten: deg Violkerrechtlers, Immerihin kann ar feststsl -
len, dai nicht das jurizstische Instrumentarium fehlt, um Fieq-
schenfrsghte in die gesellschaftliche Wirklichkeit umzusetzen,

Woran es mangelt, ist politischer Umsetzungswillen.
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The Framework for Democracy and Human Rights

in Turkish Law

By Erik Siesby

The Turkish Constitution of 1982.

A constitution alone cannot create a pluralistic
democratic society. A constitution is a framework within
which a democracy may or may not develop depending upon many
other factors such as the cultural tradition, the political
situation and the behaviours of the economic and military
power centers in that society. A constitution may, however,
be more or less suitable as a framework for a democratic
development. The following brief study of the Turkish
constitution is an attempt to evaluate its qualities from
that point of view.

A country where the majority imposes its will upon the
minorities without regard to other values and wishes than
its own is far from the democratic ideal of the Western
civilization. A true democracy requires a degree of mutual
respect among parties of opposing views just as it requires
respect for the rights of minorities and individuals.

The constitution of 1982 is the legal structure within
which a democratic development has taken place during the
last ‘five years. Free elections have been held and éven
though the formation of political parties has been restrict-
ed the electors have actually had a choice of parties with
different political programs.

The Turkish parliament has, however, realized
that certain provisions in the constitution were serious

obstacles to the continued democratic development.



Four amendments to the constitution of 1982 which were
passed by the Turkish parliament on May 17th this year
reflect a new and somewhat more liberal spirit and give hope
for the future.

An amendment abolishes the provisional article 4 which
excluded former political leaders and several other
politicians from participating in political 1life. This
amendment received the necessary approval by the referendum
of September 6th in spite of the fact that the government in
radioc and television urged people to vote against that
amendment.

Another amendment facilitates future amendments by
changing the amendment procedure so that a three fifths
instead of two thirds majority in parliament is sufficient
if the amendment is approved by the president and by
referendum. Also this amendment received the necessary
approval by the referendum of September 6th.

Furthermore the electoral age was changed from 21 to
19 and the number of members of parliament was increased
from 400 to 450.

For the sake of a healthy democratic development in
Turkey as well as for the sake of human rights it is to be
hoped that the present constitution will be amended in
severai respects.

It must be remembered that the constitution represents
the views of the generals who usurped governmental power at
a troubled period in Turkey's political life on September
12th, 1980. Several provisions of the constitution seemingly
reflect’ typical military prejudices towards intellectuals
and towards popular movements. Thus art. 69 prevents from
jeining political parties not only judges and prosecutors
but also members of the teaching staff of institutions of
higher education, members of the «council eof higher
education, employees of public institutions and agencies
having the status of civil servants other public servants
not regarded as workers on account of the duties they

perform, students (sic) and members of the armed forces.




According to art. 76 the same groups shall not stand for
election or be eligible as members of the Assembly
(parliament) unless they resign from office.

Even more serious are the provisions in the
constitution which according to the present government
prevent an amnesty for thocse who are convicted for
activities mentioned in art. 14. As will be shown below,
after the 12th September, 1980, a large number of intel-
lectuals have been convicted for such activities even though
their activities were not punishable according to the
interpretation of the penal code prevailing at the time when
these activities took place.

Many thousand persons who were employed in the Turkish
public sector were under martial law (law no. 1402) after
order from the martial commander dismissed from their
positions, among them no less than c. 1000 university
teachers. The dismissals were discretionary, no reasons were
given, and the proper procedure was not followed. These
persons have been banned from being employed in the public
sector even after the ending of martial law. They have thus
been punished without a judicial sentence, without appeal,
and without authority in any law except martial law.

The military prejudice against popular movements is
reflected in art. 33 which contains narrow limitations of
the rights to form associations. Thus for instance an
association shall not "pursue political aims, or éngage in
in political activities". When in 1986 the Turkish Medical
Association = spoke out against the participation of
physicians in the execution of death sentences the state
prosecutor initiated court proceedings claiming that the
association violated the law by making a political state-
ment! Fortunately the Medical Association has been acquitted
recently. If interpreted literally article 33 may be used
to prohibit associations the purposes of which were protec-
tion of the environment or women's liberation or prevention

of cruelty to children. Associations such as those clearly



pursue political aims and have important democratic func-

tions in the Western democracies.

Ethnic Minorities.

The constitution contains a number of provisions which
may be interpreted as dealing with the status of ethnic
minorities. Thus art. 10 provides that everyone is equal
before the law irrespective of language, race, colour, sex,
political opinion, philosophical belief, religion, sect or
other status. Art. 14 also expressly prohibits the use of
rights and freedoms embodied in the constitution with a view
to creating discrimination on grounds of language.

Nevertheless art. 26 provides that "no language
prohibited by law shall be used to express or disseminate
ideas". In order to avoid any misunderstanding art. 28
provides: "Nothing shall be published in a language
prohibited by law". (See also art. 42 on language
instruction).

The prohibition is found in law no. 2932 of October
19th, 1983, Official Gazette, October 22nd 1983) on the
publication in  languages other than Turkish. According to
art. 2 of that law: "it is prohibited to express and
disseminate and publish thoughts expressed in languages
other than those which are the first official languages of
states recognised by the Turkish state". Exceptions may be
made under international treaties to which Turkey isla party
and for educational and scientific purposes.

A reader unacquainted with the treatment of Kurds in
Turkey and ethnic Turks in Bulgaria will be shocked. Why on
earth should a language be prohibited by law? The answer is
that as both the Turkish and the Bulgarian official policies
have the goal to create a homogenous national population and
forced assimilation are in both countries considered to be
an effective method to reach the goal. These policies are
incompatible with the basic ideology of Western democracies
and violate the Helsinki Accords which expressly provides

that "States on whose territory naticnal minorities exist




will respect the right of persons belonging to such
minorities to equality before the law, will afford them the
full opportunity for the enjoyment of human rights and
fundamental freedoms and will, in this manner, protect their
legitimate interests in this sphere". A person who is not
allowed to speak, read, and write the language he learned as
a child, his mothertongue, and who is forced exclusively to
use a foreign language, may be severely handicapped and
cannot be said to have "the full opportunity for the
enjoyment of human rights".

The European Convention on Human Rights provides in
art. 14 that the rights and freedoms set forth in the
convention shall be enjoyed without discrimination on ground
of sex, race, colour, language, religion, political or other

opinion, national or social origin, association with a

national minority, property, birth or other status. Art. 14

is meant to protect these minorities by prohibiting
discrimination. It follows that these minorities have a
right to exist. The Turkish statute which prohibits the
Kurdish language is therefore a violation of the European
Convention, art. 14.

The prohibition of the Kurdish language furthermore
violates art. 39 the Lausanne Treaty of July 24, 1923. Art.
39, which is part of the treaty's section on the protection
of minorities, provides: "Turkish nationals belonging to
non-Moslem minorities will enjoy the same «civil and
political rights as Moslems.

All the inhabitants of Turkey, without distinction of
religion shall be equal before the law.

Differences of religion, creed or confession shall not
prejudice any Turkish national in matters relating to the
enjoyment of civil or political rights, as, for instance,
admission to public employments, functions and honours, or
the exercise of professions and industries.

No restrictions shall be imposed on the free use by

any Turkish national of any language in private intercourse,




in commerce, religion, in the press, or in publications of

any kind or at public meetings.

Not withstanding the existence of the official lan-

guage, adequate facilities shall be given to Turkish natio-

nals of non-Turkish speech for the oral use of their own

language before the Courts". (The reporter's underlinings).

The Turkish legislators apparently have interpreted
the provisions of the Lausanne Treaty protecting minorities
as referring solely to non- Moslem minorities. That interpre-
tation is not compatible with the wording of the last two
paragraphs of art. 39 nor with art. 38 (l):"The Turkish
Government undertakes to assure full and complete protection
of life and liberty to all inhabitants of Turkey without
distinction of birth, nationality, language, race or reli-
gion".

The prohibition against the Kurdish language which is
actually practised in Turkey is a violation of treaties to
which Turkey is a party and, therefore, also incompatible
with the abovementioned ‘Turkish 'law on the publication in
languages other: than Turkish' as this law expressly makes

reservation for such treaties!

Human Rights

A comparison between the provisions in the constitution
concerning human rights and the corresponding provisions in
the Universal Declaration of Human Rights and the ﬁuropean
Convention for the Protection of Human Rights and Fundamen-
tal Freedoms will show that the human rights provisions in
the Turkish constitution are considerably more restrictive
than permissible according to the two international instru-
ments concerning human rights to which Turkey is a party.

Some of the constitution's human rights provisions are
specifically restricted in a way which is incompatible with
Turkey's international obligations. Thus article 23 concer-
ning freedom of movement and residence provides that a
citizen's freedom to leave the country may be restricted "on

account of the national economic situation, civic




obligations or «criminal investigation or prosecution".
Actually more than 300.000 citizens have been refused
permission to leave the country.

Art. 23 and the passport law are not compatible with
the Universal Declaration of Human Rights art. 13 (2):
"Everyone has the right to leave any country including his
own, and to return to his country". Not only have Turkish
refugees been refused to return to their country. There are
cases where young children living abroad have been refused
to be reunited with their parents in Turkey. This is clearly
a violation of the principle of family reunification in the
Helsinki Accords.

Even more important than the specific restrictions on
single human rights provision are the general restrictions
on human rights according to the constitution's articles 13
- 15,

These three articles permit under certain

circumstances restrictions of any human right. That is

clearly inconsistent with article 15 of the European Human
Rights Convention, which in time of war and public emergency
permits measures to be taken which derogate from the
Convention, but states expressly that no derogation is
permissible from art. 2 ( the right of 1life), art. 36
(prohibition against torture and inhuman or degrading
treatment or punishment), and art. 4 (prohibition against
servitude and compulsory labour).

Art. 13 of the constitution allows human rights to be
restricted by law "in order to safeguard the indivisible
integrity of the state with its territory and pecple,
national sovereignty, the Republic, national security,
public policy, public order, the public interest, public
decency and public health".

Depending upon the interpretation chosen this article
may or may not be used to restrict human rights to a greater
extent than permissible by the European Human Rights
Convention. Art. 13 paragraph two states that general and

specific restrictions of human rights "shall not be




inconsistent with the requirements of democracy". It is to

be hoped that the Turkish authorities will accept that the
obligations which Turkey has undertaken by signing the
Universal Declaration of Human Rights and the | European
Conventicn on Human Rights are tantamount to "the re-
quirements of democracy". It may, however, be more realistic
to fear that Turkish courts will interpret the human rights
provisions of the constitution restrictively in conformity
with the intentions of its authors.

Art. 14 1s perhaps the most alarming restriction of
human rights in the constitution. It provides that none of
the rights and freedoms in the constitution "shall be

exercised with a view to ......ensuring the rule of one

social class over the others .......". The underlined words

recall the wording of art. 14 in the Turkish penal code, an
article which since the co;; of September 12th, 1980, has
been used extensively by the military courts to punish
leaders and members of non- violent political parties,
journalists and authors. If the underlined words of art. 14
in the constitution would be interpreted in the way in which
the military courts have interpreted art. 141 of the penal
code, it would mean a very serious limitation of the
political freedom in the country. Furthermore such an
interpretation would be an obstacle to the much needed
rehabilitation of the many thousand victims of unjust con-
victions by the military courts, because art. 87 of the
constitution| provides that no amnesty and pardon shall be
given " in respect of persons convicted of offences under
Article 14 of the Constitution ...". (The president's power
to pardon is according to art. 104 limited to pardons on
grounds of chronic illness, invalidity or old age).

Art. 15 allows human rights to be suspended in time of
war or mobilisation, under martial law or during state of
emergency ....."provided that this is not inconsistent with
obligations under international law". This proviso ought to
encourage the Turkish judiciary to interpret the article in

conformity with the European Convention on Human Rights,



especially as Turkey has accepted that individual citizens
may complain over violations of human rights to the European
Commission of Human Rights.

Again, it is more likely that the Turkish courts will
continue to interpret the human rights provisions of the
constitution in the very limited sense in which it was meant
by its authors.

It is important to note that according to the
constituticn's art. 176 "the preamble, which states the
basic views and principles underlying the Constitution,
shall form an integral part of the Constitution". This
preamble contains the words "that ne protection shall be
offered to thoughts or opinions contrary to Turkish national
interests ....". These words confirm the accusations which
Western democracies have directed against the administration
of justice in Turkey since the coup of September 12th, 1980.
The Jjudicial system has been wused, not only against
political activities using or advocating violence or other
in itself illegal means, but against political thoughts,
opinions and expressions. Such thoughts and opinions will
not, of course, disappear, but will go underground and may
in time become much more dangerous to the stability of the
country than if the struggle among the various ideclogies
could take place in the open.

President Evren has been quoted for the following
brisk military remark:

"The purpose of this constitution is not to protect

the individuals against the state. The constitution

protects the state against the individuals".

The present reporter cannot imagine any more precise

characterization of the constitution.

The Penal Code

The Turkish penal code contains a number of provisions

which can be used and have been used to stiffle criticism of



the Turkish social system and to oppress political
movements.

Articles 159 and 140 endanger the freedom of
expression by making certain vaguely defined criticisms of
Turkey and its institutions a criminal offence.

According to art. 159 (1) "Whoever overtly insults or
vilifies the Turkish nation, the Republic, the Grand
National Assembly or the moral personality of the Government
or the military or security forces of the State or the moral
personality of judicial authorities, or overtly engages in
aggressive acts which arouse suspicion about the legitimacy
of the Grand National Assembly, shall be punished by
imprisonment for one to six years".

If acts of insult or vilification are committed in a
foreign country by a Turk, the punishment shall according to
art. 159 (4) be increased by not less than one third.

According to art. 140 "A citizen who publishes in a
foreign country, untrue, malicious or exaggerated rumours or
news about the international situation of the State, so as
to injure its reputation or credit in foreign countries or
who conducts activities harmful to national interests, shall
be punished by heavy imprisonment for not less than five
years".

It is deplorable and very revealing that those in
power in Turkey should find it necessary to protect their
reputation by incriminating critics. The result will
inevitably be that opposition and criticism go underground.

According to art. 141 a person shall be punished by
heavy imprisonment for eight to fifteen years, if he
"attempts to establish or establishes, or arranges or
conducts and administers the activities of, societies in any
way and under any name, or furnishes guidance in these re-
spects, with the purpose of establishing domination of a
social class over other social classes or exterminating a
certain social class or overthrowing any of the established

basic economic or social orders of the country".
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Heavy impriscnment for five to ten years is according
to art. 142 the punishment for propaganda for the same
political aims.

These provisions date from the Turkish Penal Code of
the 1930ies which was inspired by the Italian Penal Code. In
1950 article 141 was amended and given a broader field of
application. In the 1950ies this provision was used
extensively to suppress left wing political activities.

During the 1liberal period which followed the Turkish
Constitution of 1961 and ended on September 12th, 1980,
these activities were considered punishable only if the
activities involved violence or recommendation of violence
or other in itself illegal means.

After the military coup; September 1980, these
articles have been subject to an expansive interpretation.
As a result of the retroactive application of this new
interpretation, members of several associations which had
been established during the liberal period and whose
activities ceased at the time of the coup have been
convicted according to art. 141 and 142 even though these
non-violent associations and activities did not constitute a
criminal offence at the time when the associations were
established and the activities took place. Well-known
examples are the <cases against the Turkish Peace
Association, the Confederation of Progressive trade Unions
DISK, the Teachers Association TOB-DER and the political
parties TIKP, TIP and TSIP. Also numerous journalists and
authors have received harsh prison sentences for writings
which would not have been punishable in any West European
democracy.

The fact that the interpretation of art. 141 and 142
changed after the military coup is illustrated by the follow-
ing account of an incident which occurred during the TIKP
trial before the Military Tribunal in Ankara. Some of the
defendants had been tried in 1977 for having violated
art. 141 by their writings in the periodical "Aydinlik" (the

periodical which later on became the mouth piece of TIKP).




They were acquitted. When in the trial against members and
leaders of TIKP the prosecutor used the same material the
counsel for the defence objected that to use that material
against the defendants would violate the principle "ne bis
in idem". According to the counsel, advocate Ali Kalan, the
prosecutor admitted: "They were acquitted ‘- but that
decision is not in conformity with the present understanding
of art. 141".

The retroactive application of the new and more
rigorous interpretation of such provisions in the penal code
is a gross violation of art. 11 (2). of the International
Declaration of Human Rights, and art. 7 of the European
Convention on Human Rights and Freedoms as well as art. 38
of the Turkish constitution. It has meant that a large
number of Turkish intellectuals, authors, journalists,
artists, publishers, doctors, lawyers, trade unicnists and
politicians, a considerable proportion of the intellectual
elite of the country have had to spend several years in
prison. Even though many of these have now been released in
accordance with the recent legislation according to which
sentences may be reduced under certain conditions, they will
for several years be deprived of civil and political rights.
They cannot be elected to the Turkish parliament. Many,
will be deprived the right to practise as lawyers or doctors
and will be excluded from all official positions within the
civil service. Only in exceptional cases will these persons
be able to obtain a passport.

The activities for which these persons have been
convicted or indicted are not acts of violence or any other
ordinary crime as understood in Western European countries,
but expressions of political opinions or religious beliefs
or the forming of organizations working for such opinions or
religious beliefs or the forming of organizations working
for such opinions or beliefs. The incrimination of these
activities violates art. 19 of the International Declaration
of Human Rights and art. 10 of the European Convention on

Human Rights and Freedom. Therefore, in order to normalize
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the democratic life in the country it will be necessary at
least to pardon these persons, many of whom will insist upon
being acquitted and compensated for the injustices they have

suffered.

Remarks concerning the criminal procedure

The Turkish law of criminal procedure is modelled on the
German 'Strafprozessordnung' but functions in practice quite
differently. According to art. 19 of the constitution
persons arrested or detained shall be brought before a court
within 48 hours or in the case of collective offences within
15 days. the periocd may be extended during a state of
emergency, under martial law or in time of war.

As both the Ankara area and the Istanbul area are in a
state of emergency and as political offences are normally
considered 'collective offences' it is normal in such- cases
that the detainees may be kept for 30 days before they are
brought before a court. During this periocd neither relatives
nor defence lawyers are allowed to visit the detainees and
usually the relatives will not be informed about the arrest.

The period when the detainee is in the power of the
police is the time when he is most in need of legal
assistance. Even though Turkish lawyers claim that art. 136
of the law of criminal procedure give those who are charged
with a criminal offence the right of legal assistance the
police have consistently refused lawyers to be /‘present
during police interrogation. Not until the prosecutor has
issued a formal indictment will the accused have access to
legal assistance.

According to several well  documented reports
widespread and a systematic application of torture takes
place in police stations especially during police
interrogation. It is, therefore, of the utmost importance
that detainees should have access to legal assistance while
detained by the police and especially during police

interrogation. To refuse the detainee legal assistance under
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these circumstances is a violation of the European
Convention art. 6.

The use of torture is in fact supported by the Turkish
courts. Superior Turkish courts have ruled that confessions
and testimonies produced by torture are admissible evidence
if supported by other evidence.

Officially the Turkish authorities claim that torture
takes place only occasionally and that torturers are being
prosecuted and convicted.

The Turkish government has not, however, applied the
most effective measure against torture; namely to give
everybody who is detained by the police access to legal
assistance of his own choosing especially during police
interrogation and to declare confessions and testimonies
obtained by torture inadmissible in Turkish courts. The
government has thereby made itself morally responsible for
the continued application of terture which is a gross
violation of the ' European Convention art. 3 and the

Universal Declaration of Human Rights art. 5.

Deprivation of Nationality

On the 13th February, 1981, the national security council
consisting of five generals issued decree no. 2383 according
to which the Turkish nationality can be withdrawn from
persons who from abroad threatened the securitf of the
Turkish Republic or who by leaving Turkey evaded punishment
for such crimes.

An  amendment of 21st March, 1981, of the Turkish
nationality law provided that the «crimes against the
security of the Turkish Republic were articles 54-62 and
125-163 of the penal code and certain articles of the

military penal code.

As will be seen from this report these articles
include articles which by the military courts have been

interpreted as incriminating political activities



expressions and opinions which in no way involved violence
or other in itself illegal means.

Many Turkish refugees have been deprived of their
Turkish nationality because they have refused to  return to
the country to face prosecution. Those who had reasons to
fear unjust convictions in violation of the/ human rights
convention or who could expect torture and degrading punish-
ment had valid reasons for refusing to return. To deprive
these persons of their Turkish nationality is a violation of

art. 15 (2) of the Universal Declaration of Human Rights.

Freedom of Expressicn

The Turkish press has been very outspoken recently.
Reading a newspaper like Cumhuriet and weekly magazines such
as 'Nokta', 'Yeni Gindem' and 'Ikibin'e D&gru' (Towards Two
Thousand) give the impression of a considerable freedom of
expression. This is not, however, because of a liberal
legislation. On the contrary the press laws and various
articles in the ‘penal code enable the authorities to control
the press by punishing journalists and editors as well as by
preventing the publications. The considerable freedom of the
press that can be observed is due to the very great courage
shown by writers and editors. The penal code is a constant
threat. A few examples will illustrate the conditions under
which the journalists are working.

'Towards Two Thousand' No. 3 contained a story about
two luxury flats purchased by the daughters of President
Evren at the ridiculously low price of 2 mill. Tl. The
estimated value at the time was 4-600 mill. Tl. The flats
were registered in the names of the daughters. The presi-
dent's name was not mentioned.

The responsible editor of the magazine, Fatma Yazici
was convicted for insulting the president and received a
prison sentence of 1 year and 4 months according to art. 158

(2) and (3) of the penal code:
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"Whoever uses aggressive language against the
President of Turkey in his absence, shall be imprison-
ed for one to three years.

Where the aggression is done by allusion or hint,
without mentioning the name of the President of Turkey,
if there is presumptive evidence beyond reasonable
doubt that the aggression was directed toward the per-
son of the President of Turkey, the aggression shall

be considered as expressly made against the President".

No. 8 of the same magazine contained gquotations from
Kemal Atatdrk's handwritten comments to a new Turkish
history book, which was later on published in 1930. These
guotations showed AtatGrk's agnostic views. Even though the
correctness of the quotations were not gquestioned the
responsible editor was prosecuted for "weakening the
religious sentiment of the people" which the prosecutor
claimed to be punishable according to art. 142 (3) of the
penal code.

In an editorial comment toc the quotations Dogu
Perincek wrote about Kemal Atatirk as both an idol and a
burden to the rulers of Turkey. Also Perincek was prosecuted
according to art. 142 (3) for 'diminishing Kemal Atatirk's
value in the eyes of the people'. Furthermore the prosecutor
claimed that art. 1 (1) and art. 2 (1) in law no. 5816, 'The
law defending Atatirk' had been violated.

No 35. of the Magazine quoted without any comment a
protocol « from 1923 wherein Kemal Atatlirk's secretary
reported Atatirk's speech in which he pronounced his plans

to give the Kurds in the South-Eastern region autonomy.

This issue was confiscated from the printing house and
the editor was prosecuted.

The press law as amended in 1983 gives the prosecutor
authority to prevent the circulation of printed material.

The magazine 'Towards Two Thousand' had the honour to be the

first publication to be confiscated directly from the

printing house.
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Security clearance

Another example of the 'mind control' carried out by
the Turkish authorities is the demand for security
clearance.

Security clearance by the National / Intelligence
Organization, MIT, or the police is a condition for
employment in the public sector (judges, c¢ivil servants,
teachers, cleaning personnel etc.). The government re-
commends to private companies to demand their employees to
be controlled in this way. Many banks and industries will,
therefore, only employ persons after security clearance.
More than thousand persons have been refused security

clearance as "ideological suspects”.

Amnestx

The five countries, France, Norway, Denmark, Sweden
and the Netherlands which in 1982 had lodged applications
against Turkey ‘before the European Commission of Human
Rights reached a settlement in December 1985 according to
which the Turkish Government declared:

"As to the issue cf Amnesty.

The question of amnesty is of concern to the Turkish
Grand National Assembly and to the Government of Turkey.
Work on amnesty has been started by the Turkish Government
with a view to facilitate, within the framework of the
Turkish Constitution, the granting of amnesty pardons or
similar measures of leniency. Deliberations are expected to
take place in Parliament in the forthcoming months on the
basis of initiatives under Article 88 of the Turkish
Constitution. The Turkish Government will inform the
Commission of developments on this matter".

Until now the Turkish Government has not taken any
steps towards amnesty or pardon of those convicted for
non-viclent political activities, claiming that the

Constitution of 1982 does not permit the pardoning of
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activities mentioned in art. 14 of the Constitution. It
seems that the five applicant countries have been misled by
the above statement by the Turkish Government.

The application of provisions in the Constitution of
1982 which excepts persons from the possibility of obtaining
pardon for activities which took place before September
12th, 1980, is another example of retroactive applications
of a criminal law provision to the detriment of these
persons.

The injustices caused by the retroactive application
of the rigorous interpretation of the Penal Code by the
courts after the military coup in 1980 may to some extent be
remedied by repealing the articles in gquestion or by
amending these articles so as to conform with the inter-
pretation prevailing until the coup in 1980. Furthermore the
victims of these injustices should be compensated for their
material and moral sufferings.

The number of persons convicted in violation of the
International Declaration of Human Rights and the European
Convention on Human Rights and Freedoms amounts to several
thousands.

A comprehensive amnesty is called for.



Draft
RESOLUTION

The Conference 'For Democracy and Human Rights in Turkey' called by
the international organisation 'Friends of Turkey' ~held in Assemblée
Nationale in Paris November 27-29th, 1987, has adopted the following re-

solution:

The Conference appeals to all sectors of the Turkish people and the
Turkish state to work for reconciliation.
As major and necessary steps towards this goal we regard the follow-

ing measures:

I. The full respect for human ‘rights as stated in the European
Convention for the Protection of Human Rights and Fundamental Freedoms as

well as in the Universal Declaration of Human Rights.

II. Redress of the injustices vhich have taken place since the mi-
litary coup on September 12th, 1980, and have alienated a large portion of
the Turkish population.

In particular we emphasize the following points:

1. Several articles in the Turkish penal code are incompatible with
the principles of freedom of thought, conscience and religion, the right to
freedom of expression and the rights to freedom of peaceful assembly and to
freedom of association as stated in the European Convention articles 9, 10
and 11, and the Universal Declaration of Human Rights articles 18, 19 and
20. This applies in particular to articles 140, 141, 142, 143, 158, 159
and 163 of the Turkish penal code. These articles should be amended or

repealed.



2. A great number of active and creative perscnalities have received
prison sentences by the military courts according to the above mentioned
articles of the penal code for their activities although these activities
were not punishable according to the interpretation of said  articles
prevailing at the time when they took place. These violations of article 7
of the European Convention and article 11 (2) of the Universal Declaration
must be redressed by rehabilitating the victims and by restoring them in

their full rights as citizens.

3. The military courts have since the September coup 1980 sentenced
many people especially many young persons to long time imprisonments for
political crimes. Many of those crimes have been petty offences such as the
writings of graffiti with political slogans. In other cases violations of
fundamental principles of criminal procedure  have been violated. The
suspects and accused persons have in many cases been denied access to legal
assistance. Convictions have been based upon confessions and testimonies
produced by torture. Prosecuted persons have been refused the right to
examine witnesses. In order to re-establish confidence in the judicial
system among the victims of these violations a general amnesty for all

those convicted for political crimes is called for.

4. Acccrding to martial law (No. 1402 of May 13th, 1971, with later
amendments) a very great number of persons who were employed in the Turkish
public sector were ordered by the martial law commanders to be dismissed
discretionarily without the proper procedure being followed and normally
without any reason for dismissal to be given. Even after the ending of
martial law these persons are excluded from being employed in the public
sector. This consequence of the dismissal is tantamount to a punishment
without a judicial sentence, without appeal, and without authority in any
law except martial law. The extension of the dismissal and its consequences
after the end of martial law is unjustified. These dismissals should be

redressed and the victims be compensated.

5. The limitations of the freedom of Turkish citizens to leave and

return to their country violate art. 13 (2) of the Universal Declaration of



Human Rights. The passport law and art. 23 of the Turkish constitution must
be amended.

6. The many Turks who have been deprived of their Turkish ‘citizen-
ship because they for political reasons or to avoid persecution have left

Turkey should be allowed to regain their citizenship.

7. Even though the Turkish press has in fact in the last few years
enjoyed a considerable degree of freedom the Turkish legislation enable the
authorities to limit the freedom of expression to a degree incompatible
with art. 10 of the European Convention and art. 19 of. the Universal De-
claration of Human Rights. These laws function as constant threats to the

critical press and should be amended.

8. Prohibition of languages of minorities should be abolished.



Horst Isola 15.06.1988
Mitglied der Bremischen Bilirgerschaft
Bundesvorsitzender der ASJ
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uber die Tlrkeireise vom 7.6. bis 12.6.1988

aus AnlaB des Prozesses gegen

Haydar Kutlu und Dr. Nikat Sargin

in Ankara.
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II. Internationale ProzeBbeobachtung

Aus AnlaB des ersten Verhandlungstages gegen Kutlu und Sargin
waren uber 70 auslandische Beobachter, darunter 21 Juristen aus
der Bundesrepublik, Frankreich, GroBbritanien, Kanada, Holland,
Belgien, Schweiz, Schweden, Danemark, Griechenland und der DDR,
angereist.

Aus der Bundesrepublik waren vertreten die Arbeitsgemeinschaft
sozialdemokratischer Juristinnen und Juristen (ASJ), der
Republikanische Anwaltsverein (RAV) sowie die Vereinigung
demokratischer Juristinnen und Juristen (VDJ).Anwesend waren
ferner eine Beobachtergruppe des britischen Oberhauses, die
dinische Vereinigung fir Rechtspoltik, die belgische
Vereinigung der demokratischen Juristen, die internationale
Vereinigung fir Menschenrechte der Schweiz (FIDH) und die
franzdsische Richtervereinigung.

Unter den ProzeBbeobachtern des Auslands fand sich auch der
griechische Komponist Mikis Theodorakis.

III. Das Kutlu-Sargin-Verfahren

1. Die Vorgeschichte

Am 16. November 1987 kehrten der Generalsekretar der
kommunistischen Partei der: Tlirkei (TKP) und der Vereinigten
Kommunistischen PARTEI der Tuirkei (TBKP) nach vorheriger
5ffentlicher Ankindigung mit einer Maschine der Lufthansa nach
Ankara in die Tirkei zurilick. Sie wurden von etwa 30 Personen
aus 8 europdischen Liandern begleitet, darunter mehreren
Parlamentariern. Die beiden Poltiker hatten zuvor ihre Absicht
bekundet, in der Tlrkei die legale Griindung der Vereinigten
Kommunistischen Partei der Tilirkei vorzubereiten.

Falls Kutlu und Sargin tatsichlich der Auffassung gewesen sein
sollten, daB die Grindung einer kommunistischen Partei in der
Tlirkei unter dem gegenwdrtigen Regime méglich sei, sind sie
zumindest einer tragischen Fehleinschiatzung erlegen. Zwar
hatten flhrende tilrkische Politiker im vergangenen Jahr
wiederholt betont, daB sich die Turkei auf dem Weg zur
Demokratie befinde und in die Europdische Gemeinschaft
eintreten wolle. In keinem europdischen Land - so ihre
Argumentation - sei eine kommunistische Partei verboten; dies
misse auch fur die Tilrkei gelten.

Dennoch ist nicht anzunehmen, daB Kutlu und Sargin tatsichlich
davon {liberzeugt waren, ungehindert eine kommunistische Partei
grinden zu kdnnen. Seit den zwanziger Jahren werden in der
Tlirkei Kommunisten, zunidchst aufgrund von Sondergesetzen, seit
dem 23.6.1936 insbesondere durch Anwendung der §§ 141 und 142
des tuUrkischen Strafgesetzbuches, brutal verfolgt. Die
zahlreichen Prozesse und UnterdriickungsmaBnahmen gegen
Kommunisten und andere linke Oppositionelle bis in die jlngste
Zeit belegen dies. Tilrkische Gesprachspartner bestdtigten daher
auch, daB die Riuckkehr von Kutlu und Sargin in erster Linie dem
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ahnliches wie ein Seil, hoben mich hoch bis an die Decke.
Ich weiB nicht, wie lange ich in diesem Zustand dort hingen
blieb. Ich konnte nur schreien. ...

Von diesen Folterungen war ich an meinem Herzen erkrankt.
Ich verlangte nach einem Arzt. Daraufhin kamen ein Mann und
eine Frau im Beisein einer Krankenschwester und machten bei
mir eine EKG-Aufnahme. ...

Innerhalb der Zeit, die ich auf dem Polizeipradsidium
verbracht habe, durfte ich eigentlich nur zweimal fir ein
paar Stunden schlafen. Ich schlief ein paarmal auf dem
Stuhl ein, man stieB mich oder schrie mich an und weckte
mich somit. ...

Ich glaube, es war der 12. oder 13. Tag, da haben sie
eingesehen, daB ich nicht mehr auf ihre Fragen antworte, .
brachten mich in einen anderen Raum. Diese Folterkammer war
anders als die erste, ich glaubte das jedenfalls, denn
meine Augen waren verbunden. Sie hoben mich wieder an die
Decke, gaben Strom an meine Genitalien und H&ande,
bespritzten mich mit Wasser und gaben mir Strom."

Der verantwortliche Leiter der politischen Abteilung des
Polizeiprasidiums in Ankara, Dr. Hasan Eryilmaz wurde zu den
Beschuldigungen gehdrt. Er ‘bestritt den Foltervorwurf als frei
erfunden. Er sei der Meinung, daf die Beschuldigten mit dieser
Behauptung nur eine Uffentlichkeit flir sich schaffen wollten.
Dies sei Teil der Strategie und Ziel der Partei, die sie
grinden wollen. Hier ein Auszug aus dem Vernehmungsprotokoll
vom 17.12.1987, ein Dokument der Selbstbelastung:
"Die Behauptung, daB die Augen dieser Personen dauernd
verbunden waren, nur beim Essen und wenn sie zur Toilette
gingen, die Binde abgenommen und danach wieder die Augen
verbunden wurden, ist auch gelogen. Wie ich oben auch
erklart habe, bei den Verhdren wurden die Personen wie
Gadste behandelt. ...
Die Verhdére haben lange gedauert, deshalb kann es sein, daB
sie mide wurden. DaB sie wahrend des Verhdrs durch Licht
angestrahlt wurden, stimmt nicht. Es k&énnte sein, daB die
fir die Video-Aufnahmen notwendigen Scheinwerfer gestdért
haben. ...
Wahrend des Aufhidngens hitte die Erdanziehungskraft ihre
Knochen brechen missen. Wir haben diese Personen vom Arzt
untersuchen lassen. Wenn es der Fall gewesen ware, hitten
die Arzte das feststellen missen.
DaB sie mit kaltem Wasser gefoltert worden sind, ist nicht
wahr, weil wir in Ankara im Polizeipriasidium
Wasserknappheit haben. Es gab keine Elektroschocks, weil
ich die ganze Zeit anwesend war!"

Kutlu und Sargin befanden sich insgesamt 19 Tage im
Polizeigewahrsam. Nach tirkischem Recht muB ein Beschuldigter
spatestens nach 48 Stunden dem Richter vorgefiihrt werden; bei
gemeinschaftlich begangenen Taten kann die Frist mit
Genehmigung des Generalstaatsanwalts beim
Staatssicherheitsgerichts auf 15 Tage verlingert werden. Die
beiden Generalsekretidre wurden jedoch erst am 20. Tag dem
Haftrichter vorgefihrt.Erst dann durften sie Kontakt mit ihren
Anwialten aufnehmen.
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anderen wird vorgeworfen, "eine Straftat verherrlicht" zu
haben, weil er den beiden Generalsekretidren im Dezember 1987
zugerufen hatte: "Alle Achtung fidr Ihren Einsatz fir
Demokratie!".

Richter und Staatsanwilte hatten auf einem erhéhten Podium an
einem gemeinsamen Tisch Platz genommmen, optisch kaum von
einander getrennt. Etwa 2 Meter unter ihnen saBen die
Verteidiger. Einer der 3 Richter sowie einer der beiden
Ankliger trugen sichtbar Offiziersuniformen unter ihren
Richterroben. Die Machtverhidltnisse im Gerichtssaal konnten
nicht eindrucksvoller demonstriert werden: Die Staatsmacht
verhandelte "von oben herab". Die Verteidiger muBten ihren Kopf
weit in den Nacken legen, wenn sie mit dem Gerichtsvorsitzenden
sprechen wollten. Bei ihren Ausfihrungen konnten sie ein
Mikrophon, das in der Mitte des Saals unmittelbar vor dem
erhdhten Richtertisch angebracht war, benutzen. Ein Tisch stand
ihnen dort nicht zur Verfiigung, so daf sie ihre Unterlagen
wahrend des Vortrages in der Hand halten muBten.

3. Die Anklage

Nach der Mittagspause begann der Militirstaatsanwalt mit der
Verlesung der 231 Seiten umfassenden Anklageschrift. Zu dieser
Zeit hielten sich nur noch wenige Zuhodrer im Gerichtssaal auf.
Die Anwialte hatten aus Protest gegen den faktischen AusschluB
der Offentlichkeit den Gerichtssaal nach der Pause nicht wieder
betreten. Anwesend waren nur noch einige Journalisten und
auslandische Parlamentarier. Wahrend des Verlesens der
Anklageschrift waren wiederholt Solidaritatsbekundungen der
drauBen vor dem Gerichtssaal versammelten Menge zu hdren.
Daraufhin ordnete der Gerichtsvorsitzende die SchlieBung der
Fenster an.

Der Anklagevorwurf stitzt sich im wesentlichen auf §§ 140, 141
und 142 des Strafgesetzbuches (siehe Anhang). Den Angeklagten
wird zur Last gelegt, als Generalsekretire der illegalen
Kommunistischen Partei der Tilrkei und der illegalen Vereinigten
kommunistischen Partei der Tirkei die Errichtung einer
marxistisch-leninistischen Staats- und Regierungsform in der
Tlirkei anzustreben und hierfir sowie fir die Schwachung der
nationalen Gefihle Propaganda zu betreiben.

Die in der Anklageschrift aufgefiihrten Strafbestimmungen,
insbesondere die §§ 141 und 142, stammen aus der Zeit
Mussolinis und wurden spater mehrfach verschirft. Diese
Vorschriften werden nicht nur gegen Kommunisten angewandt,
sondern gegen alle demokratischen Personen und Organisationen
wie z.B. den Gewerkschaftsverband DISK und den Friedensverein
der .Turkei. Wiahrend die §§ 146,168,169,171 und 172 des
tirkischen Strafgesetzbuchs die Anderung der Staatsform durch
Gewalt mit Strafe bedrohen, gilt der Tatbestand der §§ 141 und
142 bereits schon dann als erflillt, wenn eine kommunistische
Gesinnung festgestellt wird. Die Anklage stitzt sich dabei auf
die Praambel der tilirkischen Verfassung, wonach "keine Meinung
und Ansicht gegeniliber den tirkischen nationalen Interessen, dem
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Die Verlesung der Anklageschrift am Verhandlungstag wurde nicht
beendet. Das Gericht vertagte sich auf den 17.6.1988. Eine
Begriindung hierfir wurde nicht angegeben. Es war jedoch
offensichtlich, daB das Gericht den ProzeB erst dann fortsetzen
wollte, nachdem wir auslandischen Beobachter wieder abgereist
sind.

4, Deklaration von 21 ausliandischen Juristen

Am Abend des 8.Juni versammmelten sich 21 Juristen aus 10
europadischen Landern und Kanada und berieten das weitere
Vorgehen. Es wurde beschlossen, eine gemeinsame Erklarung
herauszugeben. Ein Redaktionskomitee wurde mit der Ausarbeitung
beauftragt.

Die Deklaration lautete (leicht gekiurzt):

Wir Juristen aus Frankreich, GroB8britanien, Kanada, der

Bundesrepublik Deutschland, der DDR, Holland, Belgien,

Schweiz, Schweden, Danemark und Griechenland, die an dem

ProzeB gegen Kutlu und Sargin und anderen vor dem

Staatsicherheitsgericht in Ankara 8.Juni 1988 teilgenommen

haben, erklaren

1. unsere tiefe Betroffenheit Uber

a) die Verzdgerung, mit der der Fall vor Gericht gebracht
worden ist,

b den Ausschuf der UJffentlichkeit, insbesondere am
Nachmittag, als Platze verflgbar waren,

c) die Weigerung, den zugelassenen Verteidigern
angemessene Arbeitsmdglichkeiten zur Verfiigung zu
stellen,

d) die Besetzung des aus 3 Richtern bestehenden Gerichts
mit einem Militarrichter,

e) die Besetzung der Staatsanwaltschaft mit einem
Militdrstaatsanwalt,

f) die Vertagung des Verfahrens auf den 17.Juni 1988, bevor
die Anklage vollstiandig verlesen worden ist, um
dadurch die ProzeBbeobachtung von Juristen aus anderen
Landern zu erschweren;

2. unsere tiefe Betroffenheit dariber, daB die Angeklagten
wahrend des Untersuchungsverfahrens offensichtlich
gefoltert worden sind und daB8 Beweismittel, die durch
Folter gewonnen worden sind, benutzt werden;

3. unsere tiefe Betroffenheit dariber, daB Artikel 141 die
Todesstrafe vorsieht:

4. unsere tiefe Betroffenheit dariber, daB 2 Verteidiger,
Attilla Coskun und Asim 8z, ebenfalls angeklagt worden sind
mit derselben Anklage und daB sie dadurch behindert wurden,
ihrer Pflicht als Verteidiger nachzukommen;

S. S unsere tiefe Betroffenheit dariiber, daB die Rechte der
Verteidiger eingeschrinkt worden sind;
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Die Zahl der seit 1980 gefolterten Menschen wird von Amnesty
International und dem tilrkischen Menschenrechtsverein mit uber
250 000 angegeben. 175 sind nach Folterungen gestorben.

Die Tiirkei ist das einzige europdische Land, das die
Todesstrafe kennt. Die Zahl der seit 1980 verhdngten
Todesurteile konnte ich nicht genau feststellen. Sie soll sich
jedoch auf iiber 500 belaufen. Fest steht, daB unter dem
Militirregime und im ersten Jahr der Regierung Ozal 29 wegen
politischer Straftaten Verurteilte hingerichtet worden sind.
Nach Angaben des stellvertretenden Fraktionsvorsitzenden der
SHP liegen dem Parlament zur Zeit 192 Todesurteile zur
Ratifizierung vor. Ein parlamentarischer VorstoB8, alle
Todesurteile, die nach einem Jahr nicht vollzogen sind,
automatisch in eine 30jihrige Gefiadngnisstrafe umzuwandeln, hat
Ministerprasident Yzal mit der Bemerkung abgelehnt:"Wir missen
einige Todesurteile vollstrecken, damit die Strafe ihre
Abschreckungskraft bewahrt."”

Eine Flut weiterer Todesurteile ist demniachst zu erwarten, weil
mehrere politische Massenprozesse, die seit Jahren anhédngig
sind, vor dem AbschluB stehen, wie z.B. der DEV-YOL-Prozef8. In
diesem Verfahren, das seit 6 Jahren liuft, waren zunidchst 574
Personen angeklagt, spiter wurde die Anklage auf insgesamt 723
erweitert. Zur Zeit befinden sich noch 64 Angeklagte in Haft;
fir 75 hat die Staatsanwaltschaft die Todesstrafe gefordert.

Einer der in diesem ProzeB titigen Verteidiger berichtete mir,
daB alle 723 Angeklagte wihrend der Zeit ihrer Inhaftierung,
die fuir die meisten 1985 endete, gefoltert worden sind.
Gefoltert wurde vor allem im Polizeigewahrsam, in der Regel
iiber einen Zeitraum von 90 Tagen! Foltermittel waren
Elektroschocks, Bastonade, Vergewaltigungen, Aufhidngen an
Eisenhaken (Palistinahaken), tagelanges Verweigern von Essen
und Trinken sowie Priigeln mit dem Schlagstock. Die Folterungen
wurden auch im Gefingnis fortgesetzt, wenn auch nicht so
intensiv wie im Polizeigewahrsam: die Gefangenen wurden
gezwungen, die Nationalhymne und Soldatenlieder zu singen, und
das Essensgebet zu sprechen; hiufig wurden sie durch starken
Lirm, der mit Hilfe von Lautsprechern in die Haftridume
ibertragen wurde, am Schlafen gehindert; hinzu kamen tdgliche
Stockprigel. Unter dem Vorwand, daB weitere Vernehmungen
durchgefiihrt werden miBten, wurden die Gefangenen mehrmals in
den Polizeigewahrsam zuriickverlegt und dort wiederum bis zu 90
Tagen schwer gefoltert. Die Folterungen der
DEV-YOL-Angeklagten haben sich im Mamak-

Gefangnis (bei Ankara) zugetragen.

V. Verletzung der Europiischen Antifolterkonvention

Die Anwendung der Folter, insbesondere wahrend des
Polizeigewahrsams, ist nach wie vor ein gingiges Mittel zur
Erzwingung von Aussagen, insbesondere von Gestdndnissen, denen
in der tirkischen Strafverfahrenspraxis eine wichtige Funktion
zur Uberfilhrung des Tiaters zukommt. Zwar verbietet Art. 17
Abs. 2 der tirkischen Verfassung die Folter, und auBerdem hat
die Tilrkei am 11.1.1988 die europdische Antifolterkonvention
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bei diesen Sondergerichten erheblich eingeschriankt. Ein
Rechtsanwalt oder ein Angeklagter kdnnen bereits aus nichtigem
AnlaB aus der Sitzung ausgeschlossen werden. Ein Rechtsanwalt
kann wegen seiner Verteidigungsarbeit verhaftet und angeklagt
sowie ihm die Ausibung seines Berufes verboten werden.
Angeklagte wurden von der weiteren Verhandlung wegen "zu lauter
Stimme" und wegen "Grinsens" ausgeschlossen. Den Angeklagten,
die hdufig nach lidngerem Gefidngnisaufenthalt unter L&usen
leiden, ist das Kratzen im Gerichtssaal strengstens untersagt;
bei Zuwiderhandeln missen sie mit dem AusschluB rechnen.
Wihrend der Untersuchungsphase hat der Rechtsanwalt kein Recht
auf Akteneinsicht; ferner wird er daran gehindert, seinen
Mandanten zu sprechen. Er hat lediglich das Recht, eine
begrenzte Anzahl Fragen schriftlich einzureichen.

VII. Die Verfassung und die Grundrechte

Die tirkische Verfassung wurde am 7.10.1982 in einer
Volksabstimmung von 91,4 % der turkischen Wdhler gebilligt.
Allderdings war es auf Strafe hin verboten, fir ihre Ablehnung
einzutreten.

Die tilirkische Verfassung hat im wesentlichen den Zweck, die
Blirger an der Wahrnehmung veon Grund- und Freiheitsrechten zu
hindern, statt ihnen diese Rechte zu garantieren. So ist
Artikel 14 den §§ 141 und 142 des tlirkischen Strafgesetzbuches
nachgebildet. Dem Parlament ist es sogar gemidB Art. 87
ausdricklich verboten, eine Amnestie fir diejenigen, die
aufgrund dieser Vorschriften verurteilt worden sind, zu
beschlieBen.

Selbst der tlUrkische Verfassungsprdsident Mahmut Cuhruk nutzte
kirzlich die Feierstunde zum 26jahrigen Bestehen des Gerichts
zur deutlichen Kritik an der Verfassung. Fihrende Mitglieder
des blirgerlich-liberalen Tirkischen Juristenvereins, darunter
amtierende Richter, berichteten mir von Fallen des
RechtsmiBbrauchs und der Willkir durch die Behdrden.
Gerichtsentscheidungen (z. B. des Verwaltungsgerichtes) werden
oftmals miBachtet. Die turkische Rechtsordnung bliebe weit
hinter den Anforderungen an eine rechtsstaatliche
Gerichtsverfassung zurlick.

Vor allem das Recht der Bildung von Gewerkschaften sowie das
Streikrecht 8ind erheblich eingeschrankt. Der linke
Gewerkschaftsbund DISK wurde von den militdrischen Machthabern
verboten und seine Funktionire verhaftet und teilweise schwer
gefoltert. Den Gewerkschaften ist es verboten, sich politisch
zu betidtigen oder gar Kontakte mit politischen Parteien oder
anderen politischen Bewegungen aufzunehmen. Sie dirfen weder
Schulungs - und Fortbildungsseminare fUr ihre Mitglieder
durchfihren noch ihre Mitglieder Uber ihre sozialen Rechte
aufzukliren. Beamte und Studenten dirfen Gewerkschaften nicht
beitreten. Streikverbot herrscht in den wichtigsten
Wirtschaftszweigen (Energiebereich, chemische Industrie,
Transport u.a.) und streikende Arbeiter haben kein Recht auf
Weiterbeschiaftigung.
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Fest steht,daB die Militdrs und Ministerprasident 8zal bislang
jeglichen VorstoB8 zur Demokratisierung des Landes
zuriickgewiesen haben. Das Attentat auf Ozal am 19.Juni 1988
kénnte womdglich sogar eine verstiarkte Verfolgung der
politischen Opposition zur Folge haben.

Solange die Verhaltnisse in der Tirkei nicht den
Mindestanforderungen eines demokratischen Rechtsstaates
entsprechen, sind aus meiner Sicht die Voraussetzungen fir eine
Aufnahme in die europaische Gemeinschaft nicht gegeben. Es
besteht die Gefahr, das mit der Aufnahme der Tirkei in die EG
die dortigen antidemokratischen Strukturen stabilisiert werden
dirden.

Statt dessen hoffen viele tirkische Demokraten, daB der
internationale Druck auf die Machthaber des Landes weiter
erhéht wird. Ein wichtiges Mittel sehen sie in den inter-
nationalen Besuchergruppen, die sich/ vor Ort lUber die Situation
unterrichten und die MiBstidnde &ffentlich machen.
Internationale Solidaritat ist dringend notwendig, um den vom
tirkischen Volk herbeigesehnten Demokratisierungsprozef in Gang
zu bringen.

Die Arbeitsgemeinschaft sozialdemokratischer Juristen wird sich
im Rahmen ihrer Mdéglichkeiten hieran beteiligen. Dieser Bericht
geht dem SPD-Parteivorstand, der sozialistischen Fraktion im
Europdischen Parlament, der SPD-Bundestagsfraktion, den
SPD-Landtagsfraktionen, den SPD-Innen- und Justizministern
sowie den ASJ-Bezirken zu.



A NHANG
WORTLAUT DER GENANNTEN ABSATZE DER §§ 140, 141 UND 142:

§ 140:

"Derjenige Burger, der im Ausland lUber die Zustande im Lande
unbegrindete, Ubertriebene oder bestimmten Absichten dienende
Nachrichten publiziert, die geeignet sind das Ansehen und die
Autoritit des Staates im Ausland zu untergraben oder sich in
einer die nationalen Interessen schiddigenden Art und Weise
betitigt, wird mit schwerer Gefingnisstrafe nicht unter 5
Jahren bestraft.”

§ 141 Abs. 1: o
"Wer Organisationen, die darauf gerichtet sind, die Diktatur
einer sozialen Klasse iiber die anderen sozialen Klassen zu
errichten, oder eine soziale Klasse zu beseitigen, oder irgend-
eine der im Lande bestehenden wirtschaftlichen oder sozialen
Grundordnungen umzustiirzen, in welcher Form und unter welcher
Bezeichnung auch immer zu griinden schreitet, oder grindet, oder
ihre Aktivititen fihrt und leitet, oder Anleitung zu diesen
Taten gibt, wird mit schwerer Gefangnisstrafe von 8 bis 15
Jahren bestraft. Wer ‘mehrere oder alle solcher Organisationen
fihrt und leitet, wird zum Tode verurteilt.”

§ 142 Abs. 1:

"Wer mit der Zielsetzung, die Diktatur einer sozialen Klasse
iber die anderen sozialen Klassen herzustellen, oder eine
soziale Klasse zu beseitigen, oder irgendeine der im Lande
bestehenden wirtschaftlichen oder sozialen -Grundordnungen
umzustirzen, oder die politischen und rechtlichen Ordnungen des
States vollstindig zu vernichten, in welcher Forum auch immer
Propaganda betreibt, wird mit schwerer Gefidngnisstrafe von 5
bis 10 Jahren bestraft."

/
ko

§ 142 Abs. 3:

"Wer sich zum Ziel setzt, die verfassungsmdBigen &ffentlichen
Rechte aufgrund von rassistischen Erwagungen teilweise oder
vollstiandig aufzuheben, oder zwecks Zerstdrung oder Schwdchung
der nationalen Gefilhle Propaganda betreibt, wird mit
Gefiangnisgtrafe von 1 bis 3 Jahren bestraft.”

§ 142 Abs. 6:
"Werden die oben beschriebenen Taten durch Publikationsmittel
begangen, so wird die Strafe um die Halfte erhdht.”



Die Pressefreiheit ist ebenfalls erheblich eingeschrankt.
Zahlreiche Prozesse gegen Journalisten belegen dies. So wurden
1984 bis 1987 1276 Strafverfahren gegen 1543 Personen aus dem
Medienbereich eingeleitet. Kiurzlich wurde eine Redakteurin
wegen Abdrucks einer Rede, die Bundesbildungsminister M&llemann
im Deutschen Bundestag gehalten hat, angeklagt.

VIII. Fazit

Der stellvertretende Fraktionsvorsitzende der SHP im tlrkischen

Parlament, Hicmet Cetin, gab mir folgende Einschdtzung zur

Situation in der Tilirkei:
Nach wie vor existiere in der Tirkei keine "wahre"
Demokratie. Die tirkische Verfassung stehe einer
Entwicklung zur Demokratie entgegen. Immer noch seien
schwerwiegende Mingel, insbesondere im Menschenrechts- (
bereich, zu verzeichnen. Zwar habe die Tirkei in diesem
Jahr die Antifolterkonvention unterzeichnet und ratifiziert
und im Januar 1987 gemidB Artikel 25 der europiaischen
Menschenrechtskonvention die Rechtsprechung der
europiischen Konvention fur die Menschenrechte
(Indvidualbeschwerde) anerkannt. Allerdings sei diese
Anerkennung praktisch wirkungslos, weil sie mit Auflagen
versehen worden ist; auBerdem habe die Tiirkei die
Rechtsprechung des europédischen Gerichtshofs fir
Menschenrechte nicht anerkannt.

Der sozialdemokratische Politiker betonte, daB bislang konkrete
MaBnahmen zur Verhinderung von Menschenrechtsverletzungen im
Lande ausgeblieben sind. Die Folter existiere nach wie vor im
vollem Umfange! Die Situationen in Gefidngnissen bezeichnete er
als "dramatisch"; die unmenschliche Behandlung der Gefangenen
halte an.

Auf meine Frage, ©ob er die Tiirkei reif fir einen Eintritt in (.
die Europidische Gemeinschaft halte, antwortete Cetin, daB zuvor
die Menschenrechte gewiahrleistet und die Parteienfreiheit
hergestellt werden miBte.

Die Auffassung meiner tlrkischen Gespridchspartner iber die
weitere Entwicklung in der Tiirkei war indes nicht einheitlich.
Einige meinten, daB der Kutlu/Sargin ProzeB die demokratische
Opposition vereint und gestarkt habe und den Druck auf das
Regime erhéhen wirde, einen DemokratisierungsprozeB
einzuleiten.

Andere sehen die Situation weitaus skeptischer. Sie beflirchten
sogar, daB die Repression wieder zunimmt, wenn die Opposition
wieder verstirkt in Erscheinung treten sollte. Es wird auch
nicht generell die Einschidtzung geteilt, daB der Kutlu-Sargin-
ProzeB die demokratische Linke insgesamt geeint hatte. Inm
ibrigen befiirchten nicht wenige, daB8 der EinfluB der religidsen
Fundamentalisten in der Turkei zunehme und nur das Militdr in
der Lage sei, ihm Einhalt zu bieten.
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unterschrieben und am 25.2.1988 - im Gegensatz zur
Bundesrepublik Deutschland - sogar ratifiziert. Gleichwohl wird
in der Tirkei "systematisch gefoltert", wie nicht nur Amnesty
International festgestellt hat, sondern selbst die
Reagan-Administration in einem im Februar 1988 ver&éffentlichten

Bericht.

Obwohl die UN-Antifolter-Konvention die Verwertung von
Aussagen, die unter Folter erzwungen worden sind, ausdriicklich
verbietet, richten sich die tilirkischen Gerichte nicht danach.
Die Justiz vertritt die Auffassung, daB auch "Folter-Aussagen"
der freien Beweiswlrdigung unterliegen. Im Ubrigen werden
"gewdhnliche Priigel" nicht als Folter angesehen. Eine
Gerichtsentscheidung besagt, daB Folter erst dann vorliege,
wenn der Gefolterte deswegen mindestens 10 bis 15 Tage
arbeitsunfihig geworden sei.

Seit einem Jahr - so der Rechtsanwalt aus dem DEV-YOL-ProzeB =g
werde allerdings nicht mehr in dem MaBe gefoltert wie in den
Jahren zuvor. Dies sei allerdings nicht auf einen Kurswechsel
der Behdrden zurlickzufiihren, sondern vielmehr darauf, daB die
politischen Aktivititen der Opposition erheblich nachgelassen
hatten. Die jahrelange brutale Verfolgung einschlieBlich der
Folterungen politisch Andersdenkender habe Wirkung gezeigt:
viele seien verstummt und wollten nichts mehr sehen und hdren.

"Die Ideologie der Folter hat sich jedoch nicht gedndert!" so
ein Verteidiger. Dies bestitigte mir auch der - Vertreter von
Amnesty International.

In mehreren Fillen haben Betroffene versucht, die
Strafverfolgung von Folterern durch Strafanzeigen zu erreichen.
Die Verfahren wurden in der Regel eingestellt oder die
Angeklagten frei gesprochen. In einem Fall wurde ein Beamter
der politischen Polizei liberfiihrt, einen Gefangenen unter
Folter getdtet zu haben. Einige Tage vor der Urteilsverkiindung
entlieB das Gericht ihn aus der Haft, so daB er sich einen I
ReisepaB beschaffen und die Tiirkei verlassen konnte. Danach '
erging das Urteil (14 Jahre Gefingnis).

VI. Rechtswesen im Ausnahmezustand

Die Machtibernahme der Militirs 1980 hatte gleichzeitig zur
Verhdngung des totalen Ausnahmezustandes gefihrt. Zwar bestand
der Ausnahmezustand schon seit dem 26.12.1978 in 11 Stadten,
nach dem 12.9.1980 wurde er auf die gesamte Tilrkei ausgeweitet.

Die wichtigste Anderung im Rechtswesen war die Einflihrung von
Militdrgerichten, die bis zum 30.4.1984 bestanden. Seit dem
1.5.1984 sind fir politische Straftaten Staatssicher-
heitsgerichte zustindig.

Die Staatsicherheitsgerichte sind mit 2 zivilen Juristen und
einem Offizier mit juristischer Ausbildung besetzt. Damit haben
die militidrischen Machthaber ihren EinfluB auf die
Rechtsprechung sichergestellt. Die Rechte der Verteidigung sind
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6. unsere tiefe Betroffenheit dariber, dalB der Staat ein
Verfahren gegen Gedanken- und Glaubensfreiheit fihrt;

7 unsere tiefe Betroffenheit dariber, daB der gesamte ProzeB
im Widerspruch steht zu den Anforderungen uUberall in Europa
an ein rechtstaatlich geordnetes Verfahren;

8. unsere tiefe Betroffenheit dariber, daB das gesamte
Verfahren im Widerspruch steht zu Européaischen
Menschenrechtskonvention.

Wir fordern daher
1. die Freilassung von Kutlu und Sargin und allen anderen
poltischen Gefangenen, die aufgrund der Artikel 141 und 142

des tilirkischen Strafgesetzbuches angeklagt sind,

2. die Beendigung dieses Prozesses und aller anderen Prozesse
vor Staatssicherheitsgerichten und Militargerichten und die
Abschaffung dieser Gerichte, )

3. die Aufhebung und vollstindige Abschaffung der Artikel 141
und 142 des turkischen Strafgesetzbuches;

4. die Beendigung der Folter und die Beachtung der
Antifolterkonvention, die von der Tilrkei unterzeichnet

worden ist;

S die Untersuchung der Behauptungen lber Folter und die
Bestrafung all derjenigen, die sich der Folter schuldig
gemacht haben.

Diese Erklirung haben wir am 9.6. auf einer Pressekonferenz der
Uffentlichkeit bekannt gemacht.

Gleichzeitig haben wir dagegen protestiert, 'daB am Tag zuvor 7
Tirken aus der vor dem Gerichtsgebdude versammelten Menge
heraus verhaftet worden waren; angeblich hatten sie
gerufen:"Es lebe die Demokratie!". Trotz intensiver Bemiihungen
ist es mir in den Tagen meines Aufenthaltes nicht gelungen, der:
Verbleib der Verhafteten und ihr weiteres Schicksal zu kliren.' &

IV.AUber 1000 Todesurteile noch zu erwarten

Der ProzeB Kutlu/Sargin ist nur die Spitze eines Eisberges der
poltischen Verfolgung und Menschenrechtsverletzungen in der
Tlrkei.

Nach Ubereinstimmenden Aussagen informierter Kreise wie Amnesty
International befinden sich immer noch tausende politische
Gefangene in Haft. Das Justizministerium hat im Februar 1988
die 2Z2ahl der pcolitischen Gefangenen mit 4370, darunter 644
Rechtsradikale, angegeben. Am 6.4.1988 verlautbarte das
Justizministerium, daB 5309 Personen gegenwdrtig vor
Militdrgerichten angeklagt sind. Davon befinden sich 1392 in
Haft, denen die Todesstrafe droht. Regierungsamtlich wurde im
Ubrigen zugegeben, daB seit dem 12. September insgesamt 1244
Menschen in den Gefiangnissen zu Tode gekommen seien.
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Grundsatz der Unteilbarkeit vom tilUrkischen Dasein, Staat und
Staatsgebiet, den geschichtlichen und geistigen Werten des
Tlirkentums und dem Nationalismus den Prinzipien und Reformen
sowie dem Ziviliationismus Atatirks geschiitzt (wird)..."

GemaB § 141 Absatz 1 Strafgesetzbuch droht beiden Angeklagten
die Todesstrafe, weil sie mehrere illegale Organisationen
fihren. Im Falle der Verurteilung zu Freiheitsstrafen kdénnen
diese nach tlirkischen Recht zu mehreren hundert Jahren addiert
werden. Nach AbschluB des Verfahrens wird eine Gesamtstrafe von

36 Jahren gebildet.

Die Anklage ist von einem primitiven Antikommunismus
gekennzeichnet. Uber einzelne Formulierungen kodnnte man lachen,
wenn man nicht wiBte, daB sie fir die Angeklagten womdglich
eine tddliche Konsequenz haben werden. Auszug:
"Der erste kommunistische Gedanke ist in einer Sekte zu
beobachten, die von einer Person namens Bedrettin von Simav
gegrindet wurde. Bedrettin von Simav hat einen Tilrken und ;
einen Juden gefunden und zusammen mit diesen seine Sekte in

der Gegend um die Bucht Izmir...verbreitet... Die
Angehdrigen dieser Sekte sagten... "ich wohne in Deinem
Haus wie in meinem Eigentum ... und Du wohnst in meinem

Haus, tridgst meine Kleider, nitzt meine Waffen und meine
Wagen, nur Frauen sind ausgenommen." Das waren ihre
Ansichten. Spater hat Sultan Celebi Mehmet diese festnehmen
und hinrichten lassen. [FUr uns ist der Fall des Bedrettin
von Simav ein gutes Beispiel aus der Geschichte, das zeigt,
daB Kommunismus und Reaktion sehr wohl vereinbart sind....

Der Grundsatz des Kommunismus lautet: Tod dem, der nicht
mit uns ist. Es gibt keinen mittleren Weg.....

Jeder begabte, aufgeschlossene und unternehmerische Mensch
ist in ihren Augen ein Faschist und muB sterben....
Hoffentlich kommt ein verninftiger Prisident, der ein
Wunder bewirkt und die Welt von dieser kommunistischen

Gefahr befreit!"
T
Der Vorwurf der Gewaltidtigkeit wird nicht erhoben. So heiBt es
auf Seite 62 der Anklageschrift:"In Abhangigkeit von Zeit und
den Umstdnden hat die kommunistische Partei verschiedende
Taktiken zur Verwirklichung ihrer Strategie angewandt. Im
allgemeinen umfassen diese Taktiken Propagandaaktionen, die
bewaffnete Aktionen nicht einschlieBen, Massenkampagnen sowie
Tadtigkeiten zur Bildung einer Front oder einer Aktionseinheit."
Zur Last gelegt wird den Angeklagten auch die Beleidigung hoher
tlirkischer Politiker. Zitat aus der Anklageschrift:
"Die Angeklagten haben stets entsprechend der Beschreibung
im @ 140 sowie in den §§ 158 und 159 des tiirkischen STGB
den Staat der tlrkischen Republik, den Geehrten
Staatsprédsidenten der tirkischen Republik und in der Person
des Geehrten Mininsterpriasidenten die Regierung der
tirkischen Republik diffamierende Reden gehalten und
veréffentlicht."







Seit dem 5.12.1987 befinden sich beide in Untersuchungshaft,
obwohl weder Flucht- noch Verdunkelungsgefahr besteht.

2. Der 1. Verhandlungstag (8.Juni 1988)

Der 1. Verhandlungstag war auf den 8.6.1988 festgesetzt. Die
Verhandlung sollte am Vormittag beginnen.

Das Staatssicherheitsgericht befindet sich in dem ehemaligen
Parteihauptquartier der sozialdemokratischen Volkspartei. In
diesem Gebdude sind noch andere Gerichte (z.B. das Verwal-
tungsgericht) untergebracht.

Bei unserem Eintreffen kurz nach 08.00 Uhr morgens waren etwa
30 Personen vor dem Gebiude versammelt. Poclizeibeamte
versperrten den Eingang.

Nach etwa einer Stunde war die wartende Menge, die EinlaB
begehrte, auf etwa 500 Personen angewachsen. Zahlreiche -
Pressevertreter aus dem In- und Ausland, das tlrkische ¢
Fernsehen sowie auslandische Parlamentarier waren darunter.
Etwa zur selben Zeit begannen die Polizeikrafte, die inzwischen
erheblich verstirkt worden waren, die Wartenden vom Eingang des
Gebaudes wegzudriangen.

Mit dem Leiter der Polizeiabteilung kam es sodann zu heftigen
Auseinandersetzungen Uber die Frage, wer in den Gerichtssaal
eingelassen wird. Auch 400 Rechtsanwalte, die zur Verteidigung
von Kutlu und Sargin zugelassen waren, begehrten EinlaB8. Der
Gerichtssaal bot jedoch nur etwa 150 Zuhdrern Platz.
Eingelassen wurden sodann etwa 70 Rechtsanwilte sowie
auslandische Parlamentarier, soweit sie sich als solche
ausweisen konnten. Auf diese Weise gelang ich gemeinsam mit
meinem tirkischen Dolmetscher in den Gerichtssaal. Journalisten
und andere ProzeBbeobachter blieben ausgesperrt.

Der Verteidiger des Angeklagten Kutlu und dieser selbst
stellten zu Beginn der Hauptverhandlung den Antrag, in einen ¢
gréBeren Sitzungsraum zu wechseln. Der Vorsitzende des Gerichts'
lehnte den Antrag nach kurzer Beratung mit dem Hinweis ab, daB
die Uffentlichkeit durch die Anwesenheit zweier Tilrken und der
ausliandischen Parlamentarier hinreichend hergestellt worden
seil. Bei den beiden Tilirken handelte es sich um Polizeibeamte
in Zivil.

Nach etwa einer Stunde wurden sodann von den insgesamt 50 - 60
wartenden Journalisten 15 in den Gerichtssaal eingelassen,
nachdem die Pressevertreter aus Protest ihre Kameras auf die
StraBe gelegt hatten. Andere Personen erhielten auch weiterhin
keinen Zutritt, so z.B. auch nicht der Vertreter der deutschen
Botschaft, obwohl noch 50 Platze im Gerichtssaal frei waren.

Die Hauptverhandlung begann mit der Feststellung der
Personalien der anwesenden Anwalte und der Angeklagten.
Angeklagt sind insgesamt 16 Kommunisten, die sich, auBer Kutlu
und Sargin, auf freiem FuB befinden. Unter den Angeklagten
befinden sich auch 2 Rechtsanwidlte. Einer wird der
Mitgliedschaft der kommunistischen Partei beschuldigt, dem
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Zweck gedient habe, die internationale Aufmerksamkeit auf die
politischen Verhdltnisse in der Tiurkei zu lenken, um auf diese
Weise den DemokratisierungsprozeB, der entgegen offizieller
Verlautbarungen stagniere, voranzutreiben.

Man kann daher unterstellen, daB die beiden Politiker durchaus
mit erheblichen Schwierigkeiten bei der Durchsetzung ihres
Ziels der Grindung einer kommunistischen Partei gerechnet
haben. Sie haben wahrscheinlich auch die Einleitung eines
Verfahrens einkalkuliert. Vermutlich war dies sogar Bestandteil
ihrer politischen Strategie.

Nicht gerechnet hatte man jedoch damit, daB8 die tlrkischen
Behérden die beiden KP-Flihrer sofort auf dem Flugplatz in
Anwesenheit der internationalen Gffentlichkeit festnehmen
wiirden. Vor allem ging niemand davon aus, daB es die Behdrden
wagen wurden, die beiden zu foltern.

Diesen Vorwurf hat der herzkranke Angeklagte Kutlu in einem (;
ausfihrlich begriindeten Antrag vom $.12.1987 an die o
republikanische Staatsanwaltschaft Ankara erhoben. Er sei - so
Kutlu - wihrend der Vernehmung auf dem Polizeiprisidium
gefoltert worden. In einem umfassenden Vernehmungsprotokoll
schildert er die Einzelheiten :

"...ich muBte mich in diesem Zimmer uUber 10 Tage lang auf
einem Stuhl aufhalten. Ich konnte nur auf die Toilette
gehen. ... Wihrend des Essens wurde mir die Augenbinde

abgenomman. Wihrend dieser Phasen waren die Personen, die
die Befragung und spater die Folterungen durchfiihrten,
nicht zu sehen. ... Es war ungefiahr eine Woche spiter. Hier
nahmen sie mir meine Augenbinde wieder ab und lieBen mich
gegeniiber einer sehr stark leuchtenden Lampe Platz nehmen.
Sie selbst hielten sich im Hintergrund auf. Hier hat man
mich stundenlang verhdért. Zeitweise konnte ich meinen Kopf
vor lauter Miidigkeit und Schlaflosigkeit nicht mehr
aufrecht halten. Mein Kopf fiel immer wieder nach vorne. ..
Er, (der Vernehmende) sagte zu mir:"Du redest.nicht. Ich :
habe mir Deine Aussagen angeschaut, die beinhalten doch Q”
nichts. Du muBt auf unsere Fragen antworten, ansonsten
kannst Du hier nicht weg. Auch wenn Du in die
Justizvollzugsanstalt kommst, holen wir Dich, daB solltest
Du wissen, es gibt keine Rettung fur Dich. Wir werden Dich
nicht zum Helden machen. Du wirst nicht als Held hier
rausgehen. In der Tlrkei kann man aus geopolitischen
Grinden keine kommunistische Partei grinden. ...

Ich glaube es war der 10. Tag. ...Sie haben mich auskleiden
lassen, bis ich ganz nackt da stand. Nur meine Augen waren
verbunden. Sie haben mich auf einen hockerahnlichen
Gegenstand sitzen lassen. Pl&tzlich haben sie angefangen,
meinen Kopf, Ohren und die Hoden mit kaltem Wasser zu
bespritzen. Meine Hinde waren auf dem Riicken
zusamengebunden. Als ich wieder atmen konnte, habe ich
angefangen zu schreien, ich stand auf, ich fror, konnte
mich nicht mehr auf den Beinen halten, fiel hin. Sie hoben
mich auf. Meine Hiande haben sie wieder mit einem nassen
Lappen hochgebunden. An diese Stelle banden sie noch etwas



I. Vorbemerkung:

Yom 7.6. bis zum 12.6.88 habe ich mich im Auftrage des
Bundesvorstandes der Arbeitsgemeinschaft sozialdemokratischer
Juristinnen und Juristen (ASJ) in Abstimmung mit dem
Parteivorstand in Ankara aufgehalten, um an der ersten
5ffentlichen Verhandlung gegen die Kommunistenfilhrer Kutlu und
Sargin vor dem Staatssicherheitsgericht als Beobachter
teilzunehmen. Dariber hinaus habe ich Gelegenheit genommen,
mich Uber die Menschenrechtssituation allgemein in der Tirkei
zu informieren sowie einen Eindruck zu gewinnen, inwiewelit das
dortige Strafrechtssystem den Mindestanforderungen eines
rechtsstaatlich geordneten Verfahrens entspricht.

Die in diesem Bericht enthaltenen Feststellungen beruhen auf
eigenen Beobachtungen und Informationen, die ich von
zahlreichen Gespriachspartnern erhalten habe, unter anderem von

- Rechtsanwilten, die als Verteidiger im Kutlu/Sargin - Ca
ProzeB tadtig sind, :

- anderen tirkischen Rechtsanwilten, U.a. von einem
Verteidiger aus dem DEV-YOL-Proze@,

- Vorstandsmitgliedern des tiurkischen Juristenvereins,

- von dem Vorsitzenden der Tlrkischen

_— Menschenrechtsvereinigung, Necati Helvaci,

- dem stellvertretenden Generalsekretir der
sozialdemokratischen Volkspartei (SHP) Erkam Kangal,

& dem stellvertretenden Fraktionsvorsitzenden der SHP, Hikmet
Catin,

= dem fur die Tirkei zustidndigen Vertreter von Amnesty
International, Helmut Oberdiek und

- einem Vertreter der deutschen Botschaft.

Ferner konnte ich Gespriache flihren mit mehreren Betroffenen,
die sich in Haft befunden haben und teilweise schwer gefoltert
worden waren.

Meine von der deutschen Botschaft an das Justizministerium
ibermittelte Bitte um ein Gespridch mit einem Vertreter der
Staatsanwaltschaft wurde mit dem Hinweis abgelehnt, daB die
tirkische Justiz unabhidngig sei. Auch meine Bitte um ein
Gesprich mit einem Vertreter des Justizministeriums wurde abge-
lehnt mit der Begriindung, man habe keine Zeit.

Anzumerken ist noch, daB die tlirkische Geheimpolizei immer
wieder versuchte, unsere Gespridche mit tlrkischen Informanten
zu beobachten. Wiederholt konnte ich feststellen, daB uns auf
den Fahrten zu Treffpunkten zivile Fahrzeuge folgten.





